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Advice from an Alumna
By Dr Priscilla Mifsud Parker

The law course is a long journey, but one that, if well-travelled, will lead to beautiful destinations. In
an industry which is today attracting many young individuals looking to develop their career in law, it
is important to stay ON the beaten track and remain focused. It may go without saying that it is of
great importance for all students to attain good academic grades, to be dedicated to their work, as
well as to be determined in this highly-competitive industry in order to fulfil their dream of becoming
lawyers one day. However what is crucial is that as students and later on as professionals we are
innovative by being sensitive to the changes around us. These changes might be political, economic,
environmental, socio-cultural or others; what is for sure is that they all have an impact on the
profession of a lawyer. We are members of a dynamic profession which is very sensitive to its
surroundings. The type and ‘genre’ of advice which is required from us is all affected by what is being
experienced by the receivers of this advice.

Work experience is considered as a vital part of the staple diet of any prospective lawyer in order to
put into practice and refine the knowledge gained from the theorethical reality of the lecture halls
and lawbooks into the skills required for a successful career in law. An internship will not only show
future recruiters that you have a genuine interest in pursuing a career in this sector, but that you have
the practical knowledge and skills to the succeed in your role.

Here are some personal suggestions that | feel helped me during my journey:
1. Being Ambitious

A powerful trait in any competitive industry, ambition will help you in your law course, in your
career as a lawyer, as well as in your life. Whilst the law course can be quite intimidating and
challenging, an ambitious individual who is dedicated to learning new things has the potential to
understand and realize long-term goals. Do not view the journey as one whole insurmountable
mountain but focus on the next small goal and once achieved move on to the next and goal by
goal you will reach your final target point.

In this respect, gaining valuable work experience through an internship is an important step taken
by an ambitious young lawyer who wants to attain certain skillsets, and remain a step ahead of
his/her peers. By being inquisitive, analytical and humble enough to accept guidance and
mentoring one is guaranteed a fruitful experience in a law firm. Itis also not only a means to start
focusing on the direction of your career and to build upon your chosen path, but will undoubtedly
expose you to the international world. This is crucial, as most of the traditional legal sectors have
been intertwined with new areas of legislation and all these together now present much more
opportunity for intra-jurisdictional work.

2. Networking

By engaging with counterparty students abroad and in international fora one gains an insight into
another reality and is exposed to different cultures, ways of communicating and is able to bridge
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the differences between parties to a mundane discussion which will eventually become a
transaction or a major project in professional life.

3. Organisational Skills

Organisation is key in any industry. Good organisation skills always stand out to a recruiter when
considering potential applicants. Such skills can be obtained by gaining experience either through
organising one’s own work, study plan,student events or cultural/philanthropic events.

Going hand-in-hand with this, is having a study plan. By planning your studies ahead, one will have
a sufficient amount of time to meet all the demands, while also being able to participate in
productive outside activities. Reviewing notes or case briefs before class can also help you follow
and participate in class discussions better , whilst following case-law allows you to apply them
for specific situations. In view of the amount of material involved summarising and carving out
the most crucial points is essential to then build your argument in papers.

4. Taking your own class notes

It is always important to take down your own notes as laws are always evolving and passed-down
notes would provide the context but are not ideally used for the detail. Researching the particular
topic and comparing Malta’s law with that of other jurisdiction gives one a completely different
outlook and commenting on these variances in an exam paper, dissertation or assignment would
distinguish one student from another. Not to be overlooked are also the consultation papers,
commentaries and other official public documents that are issued by local authorities from time
to time on different areas of law and industry. Being abreast of what is happening in industry will
help putting the particular law or regulation in context.

5. Participation

Participation is a main element of the learning process. Being actively involved during seminars
and lectures and participating in legal debate sessions, mock trial competitions and moot courts
are essential in order to improve your persuasive and presentation skills. If you find this very
difficult (all of us have different characters and traits), then try to focus on participation in other
events which will expose you to public speaking starting off in smaller groups in a more familiar
environment and trying out new experiences and larger audiences as you go along.

6. Practice is the key to success

This leads us to our next point — practice. Attaining good grades is undoubtedly an important part
of the law course, however, in themselves, they are not enough to show that you have substantial
material to succeed. Working within a law firm introduces you to the world of work, and allows
you to gainspecific industry-related skills which one will only ever be able to learn in a workplace
setting.

Work experience can provide you with valuable insight which will help you decide what your
career aspirations are and in which areas you would like to further delve into.
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| UNIVERSITY OF MALTA

'| FACULTY OF LAWS

i DEPARTMENT OF PUBLICLAW

I PRLAOOT - PRIVATE INTERNA'L 1OMNAL LAW

LLD. LYEAR (20608/2}

| Friday, 12™ June, 2009 9,154 M. - 12.15P.34.

|
| ANSWER PHREEOF THEFOLEOWING: ™

1. Under the impact of Furopean Unjon developinent, the Private Interpational Law of
fhe Member States is changing 1t fundamentsl nature. Discuss.

5 The soltion adopted in the Brussels Regulations to jurisdiction and recognition
issues in matdmonial causes has solved the more intractable problem raised by

divorce in private international law. Discuss.

3 o what extent does the modern regulation of contract still reflect the fundamental
freedomn recoguised 10 contracting paries in choosing the law to govern their

confractual relationship?

4. To what extent is domicile gtill a viable connecting factor in modem circomstances?

5 A proper balance in the application of the concept of public policy is vital to
correct functioning of the private stemational law system. Discuss.

the

6. Mrs V is a British national living with her husband Mr V in Spain. They live there
with their three sons, two dogs, a horse and some geese. The sons attend school in

England.

Mr V is a resident of Malta, He owns a property in Malta and has busine

in the UK.

sg interests

Prior fo sefting up home in Spain, Mrs V recited in England and carried on a
business there through a British company. The company thas gone into Hquidation.
One of the creditors is suing Mrs V personally for a claim that was incurred in the

course of her dealings through her British company.

On & recent visit to Malta, Mr and Mirs V have sought your advice onm various

CONCEInSs,

1n advising Mr and Mrs V

(a) setoutina detailed manner the relevant points and issues which are necessary
for your connsel and advice 1o address all of their concerns and;

(h) set outyour advice in a conflicts of law context.




UNLVERSITY OF MALTA

FACULTY OF LAWS

LIDIYEAR (2008/9)

SEPTEMERER 2008 EXAMINATIONS

EXAMINATION: PRI4A00T — Private International Law
DATE: Friday, 11" September 2009

TIME: 915 am—12.15 pm

ANSWER ANY THREE QUESTIONS ONLY -

1) Private international law is neither truly international nor fruly private. Discuss.

2} Describe the present obtaining jurisdiction of the Maltese Couts.

3) The enforcement of foreign judgements from Courts of States members of the
Ewopean Unjon has nearly been rendered automatic under the European

Reguiations. Discuss.

4y Describe the rules governing the validity of martiage under private international
law.

5} Discuss the role played by public policy in the field of Private International Law.

6) The frec choice of law rule in contract has become considerably restricted.
Discuss.



UNIVERSITY OF MALTA

TACULTY OF LAWS

LLD I YEAR (2009/8)

MAY/JUNE 2010 EXAMINATIONS

EXAMINATION: PRL5014 — Private International Law
DATE: Monday, 14th June 2010

TIME: 9.15 am — 12.15 pm

ANSWER ANY THREE (3) QUESTIONS

ALL QUESTIONS CARRY EQUAL MARKS

1. The modern development of private international law has eliminated the
need to resort to ideas of renvoi to solve its problems. Discuss.

9. The modern conditions of Europe have led to the {raditional differences
between concepts of domicil and nationality becoming outdated and
substituted by more germane concepts. Discuss.

3. Describe briefly the rules goverming jurisdiction in Maita.

4. The provisions of Brussels regulations regarding the recognition of
decisions in mairimonial causes between members of the Buropean
Union have considerably facilitated the application of the law in this
area, but at the same time given rise to other problems which have to be
faced and solved, Discuss.

5 What role does classification play in the private international law case?
6. The parties’ freedom of choice of law doctrine in contract is of

fundamental importance to the identification of the applicable law only
if applied within proper limits. [Hscnss




UNIVERSITY OF MALTA

FACULTY OF LAWS

LLD 1 YEAR (20095/0)

SEPFTEMBER 2010 EXAMINATIONS

EXAMINATION: PRI5014 — PRIVATE INTERNATIONAL AW
DATE: FRIDAY 10" SEPTEMBER 2016
TIME: 9.15 AM—12.15 PM

ANSWER ANY THREE (3) QUESTIONS

ALL QUESTIONS CARRY ROUAL MARKS

1. The application of the foreign law in a case involving a foreign element is
conditioned in a variety of ways by the taw of the forum. Discuss.

9 Define the possible defences which may be raised when a person is seeking (o
enforec a foreign judgement in Malta.

3. The manner in which we think of Privawe lnternational Law is changing
drastically. Discuss.

4. Define the main rules which regulate the issue of validity of marriage and
lustrate the several complex issues which may arise there from.

5 Define the rules regulating the arca of tort in Private International Law.

6. Had you becn given the task of amending the law of the domicil as applied in
Malta and the United Kingdom what changes wouid you effect, or would you
cather abandon the concept altogether.

................................



UNIVERSITY OF MALLA

FACULTY OF LAWS

DEPARTMENT OF PUBLIC LAW

LLD I VEAR (2010/11)

JUNE 2011

EXAMINATION: PBL 3014 - Private International Law
DATE: Monday, 6th June 2011

TIME: 11.45am — 2.45pm

ANSWER ANY THREE (3) QUESTIONS

ALL OUESTIONS CARRY EQUAL MARKS

1. Aaron Dalli is a Maltese tax consultant. He needs a fiew laptop computer for
meetings with his clients outside his officc, but he also intends to use the laptop for
hiis recreational purposes while at home. Agron Dalli searches for some offers over the
internet and comes across Lhe website of Zeus Corporation Lid, a company registered
in Greece, which sells laptop computers directly to purchasers, The compulers are

manufactured in Korea. Aaron Dalli fills in the online form on the website of Zous
Corporation Ltd and orders the laptop-

Afier two weeks the laptop arrives in Malta. The fiscal invoice is accompanicd by a
dogument entitled “terms and conditions of sale It states that the contract of sate is
subject to the exciusive iurisdiction of the Greek courts. 11 algo states that the conlract
is governed by the law of Korea and that any defect in the compuier must be notified
to Zeus Corporation Ltd within 15 days from receipt of the compuier, after which date
it 3 not possible to veturn it. It also states that i the purchaser is not happy with the
terms of the contract he may freely relum the laptop within 6 days from the date of
receipt and obtain a full refund of his money. Aaron reads the invoice but pays no

attention.

Two menths later the computer manitests & fautl which renders the laptop unusable.
Aaron Dalli contacts Zeus Corporation Lid but is told that it is too late to make 2
claim since the 15 day period has lapsed. Under the law of Korea Aaron Dalli would
have a claim for damages for breach of comract bwt the provision for notification of
the complaint within 15 days would give Zeus Corporation Lid a complete defence to
his claim. Under Maltese and Greek law the provision for notification would be
invalid and his claim would be suocessful, Aaron Dalli would like 1o avoid overseas



litigation due lo the huge costs involved. He ig also worried about the 15 day
notification period clause to which he had paid no attention.

i. Advise Aaron Dalli whether he may or may not sue Zeus Corpoz‘ation'Ltd
in Malta giving reasons for your answer.

i, Advise Aaron Dalli on the law applicable to hiz claim,

i, Assuming that the Maltese Courls haye jurisdiction, advise Aaron Dalli on

the extent to which Zeus Corporation Ltd may oppose the recognition and
enforcement of a Maltese judgment in Greece.

iv. What would your answer 0 question (i) be if Zeus Corporation Lid were
not a Greek company but a company registered in Korea?

2. Although foreign law may be the applicable law in a case involving a foreign
element, the law of the forum may stil} play an imporlant role, Discuss the role of the
fex fori in private international law and the exfent (o which it enjoys a privileged
siatus in cases involving a foreign element.

3. H is a Maltese nationa) and domiciliary. He meets W, an English domiciliary,
who had been married in the United States of America to a hushand domiciled in
America. She had petitioned for divorce in the United States but these proceedings
had not been finalized when she marricd again H in Matta. Eventually retations
soured between H and W and H wanis 10 sue for the nullity of his marriage as he
claims his wife was bound by 2 previous marriage when she married him, W now
petitions the Courts of the United States to finalize the former divorce proceedings
and the divorce is eventually pronounced by 2 Court of the United States effective
from the date of the first petition for divoree. Advise H on his position and nossible
remedies.

4. Explain the possible defences which may be raised by a judgment debtor when
a person is secking 1o obtain the recognition and enforcenient in Malta of a foreign
judgment obtained from the courts of a State which 1s not an E{/EEA Siate.

5. Matthew is a Maltese law student at the University of Malta. Sabwina i$ an
Ttalian national foliowing a masiors degree at the Un tversity to Bologna but she comes
io Malta for one year to attend an English language Course. Afier six moriths from her
arrival in Malta, Matthew and Sabrina go 1o the south of France for a haliday. They
Jease a holiday flat in Nice (France} from a Olivier Bergeau, @ Delgian national living
in France. They sign the leasc agrocment which contains a choice of court agroement
conferring exclusive jurisdiction on the couns of Belgium. Matthew and Sabrina go 10
4 French beach and they each hire a powerful jet ski personal watercratt. While using
the jet skis they crash into each other and are both injured, Matthew beleves that

Sabrina is at fault because she did not know tow to use the jet ski while Sabrina

belicves that Matthew was negligent since he was driving the jet ski very close o her
1o show off. The holiday is spoilt and after being both hospitalised for two days,
Qahrina and Matthew return to Malta where they require further medical atiention.



Assume that French law, ltalian law and Maltese law have differing solutions on the
issue of responsibility for the accident, recognise different heads of damages and also
award different levels of compensation, Matthew’s doctor in Malta certifies that he
has sustained a 3% permanent disabitity and Matthew would like to attempt to claim
compensation from Sabrina. Matthew also receives a letter from Olivier Bergeau
stating that he if he fails to pay the rent within three days, proceedings will be brought
against him in Belgium. Matthew comes o you for advice.

i Advise Matthow in which courts an action for damages against Sabrina
may be instituted.

ii. Advise Matthew on the law applicable to his claim for damages.

iii. What would your answer to question (i} be if Sabrina were not an ftalian

naticnal, but a citizen of India domiciled in India but still following the
Engiish language course in Malta.

iv. Advise Matthew which Courts have jurisdiction in the event that he fails fo
pay the rent and is sued by Clivier Bergeau.

Refore Matthew has taken a decision on how to proceed, Sabrina files an action in the
French Courts for a declaration that Matthew is responsible for the accident. Maithew
is validly notified in Malta.

v, What is the effect of such an action, if any, on your answer to question (i}

and what do vou advise Matthew to do in the citcumstances?

6. Write short notes on any three of the following:

i

the importance of the classification of the cause of action in private
international law

ii, the doctrine of renvoi in private international law

il the meaning of the phrase “civil and commercial matters™ for the purposes
of the Brussels I, Rome I and Rome 11 Regulations

iv. the manner in which foreign Jaw is proved in proceedings having a foreign

element brought before the Courts of Malfa.




UNIVERSITY OF MAL T A

FACULTY OF LAWS

DEPARTMENT OF PUBLIC LAy

LEDLYEAR 2010431)

SEPTEMBER 201 1

ﬂXAMZI.N’A.’I"I-_ON: PRL 5014 - Privale International Law

DATE: Konday, 5th September 20413
TIME: 0.18am — 12.15pm

ANSWER ANY THREE (3) QUESTIONS

ALL QUESTIONS CARRY EOUAL MARKS

1. George is a United States national living in Texas. He comes Malla on
holiday to visil his fiiend Alex, & Maltese national domiciled in Malta. The two
friende decide 10 cross over 1o Sicily for the weekend vith Alex’s vehicle, The vehicle
ig insured with Abacus Insurance ple, 4 company registered. and doing pusiness in
Malta, While driving in. Siclly, Alex gets distracted and crashes into the parked
vehiole of Dominigue, a Irench tourist who is also on holiday m $icily. The vehicle
of Dominique suffers exiensive darnage and George I8 seversly injured. Maltese law,
Ttalian law and the law of Texas reco gmise different heads of damages. Halian law and
the law of Texas both award mova) damages while Maltese law dooes not. The law of
Texas also awards punitive Gemages. A damages award in this jurisdicuon 1¢ cxpected
io be two times higher then an aw ardt from Ualy and three e higher han ait award
from Malta. While Maliese law and Italian law both recognise that e clairnant has a
direct actioni against the msurer of 4he vehicle causing the damage, the law of Texas
only confers an action against (e person responsibie for the raffic accident, {eorge
and Deminigue would like to sue for damages.

i. Advise George whether an action against Alex and Abacus Insurance ple
may be brovght in Malta or in Ttaly or in a0y of the WG piving reasons for
yOUr answer.

. Advise Dominigue whether she has any possibility of institting an action
to vecover ner darnages in her home State, France, giving reasons for your
ANSWer.

it Advise George and Raffella on the Law which would be applicd by a cout

in the European Union having jurisdiction over thel claims for damages
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with regard to the issues of regponsibility for the waffic accident and the
.guantification of damages. '

George is adviged that a cout in Texas will agsume jurisdiction over his claim for
damages and proceeds 1o gue Alex in Texas. Alex is validly notified but he does not
defend the proceedings in Texas. A judgment is given against Alex by a Texas court
condemning him to pay $420,000 for pecuniary and non-pecuniary damages and &
further $50,000 as punitive damages punishing him for his gross negligence.

iv. Advise Alex whether he may oppose the recognition and enforcement

' against him of the Texas judgment in Malta giving reasons for your
AnSWeEr. ' '

V. Would your answey to question (iv) be any different if Alex hed defended
the proceedings on the meriis in Texas but the same judgment was given
against him?

2. Andlyse the exercise of jurisdiction by the Maltese Courts undey Section
742, of fhe Code of Organisation and Civil Procedure (Chapter 12 of the Laws of
‘Malta) including the sphere of operation of these rales of jurisdiction following
Malts’s accession fo the Buropean Unien. Do you think that this provision of law
gives adequate consideration to Maliese nationals contracting over the internst with
third country netionals not present n Malta?

3. Hoand G, Maltese dominiled persons, marry in London with & purely
catholic cerémony. but do not enter into 2 civil martage. Let us suppose that in
England the civil ceremony is sssential for the validity of the rmardage. H then returns
to Malta and now marries W in accordance with Maltese law. 1 has children from
both marriages. Being of an adventurous nature now H moves over to France and
takes up residence with D, a French domiciliary, 10 whom he bequeaths evérything
by a will made in France in sccordance with English law with which he had become
familiar while residing in London. He leaves imrmovable property in London, Paris
and Maita and a considerable world estate. Describe the rights in the estate in such
scenario of the following:

C - the first woman he marries;
W - his Maltese wife

D - his French heir;

His children

4. Discuss (1) the meaning of public policy and the extent to which a Maltese
court is at liberty to characterise a lepal norm to be of & public policy nature following
Malta’s acoession to the Buropean Union; and (ii) the role that public policy plays in
private international Jaw making reference to any applicable le gal provisions.

2



6/11/2011 LLD IYR COMPULSORY

5. Melita 143, a Maltese company, sells a machine to Malaga SRL, a
Spanigh company operating in Spain. The contract stipulates that delivery of {he
machine is to iake plave at Melita Lid’s premises in Malta and that Malaga S.R.L. will
be responsible for all transport arvangernents to Spain. 50% of the price is paid upon
delivery while the balance is to be paid within one year from the daie of the contract,
Belgica S.A., a Belgian subsidiary of Malaga S.R.L, and having its primcipal place of
business in Belgium, appears on the comiract {0 guarantee the payment of the price as
joint and several surety of Malaga 8.R.L. The contract stipulates that the balance of
price is {0 be remitied by the principal debior or surety by bank, transfer to Melita
Ttd’s bank accourt in Malta. Malaga 8.R.L. alleges that the nachine is defective and

. faile to pay the halance of price on Aue date. Maltese law and Spanish law confer
different remedies in the case of defects in things forming the object of a contract of
cale and also have different perods of lmitation within which fhe action may be
exercised.

i Advise Melita Ltd wheiher it may bnng an eciion for payment of balance
of the price against Malaga $R.L and Belgica S.A in Malia giving reasons
for your answer. :

Before receipt of your advice, Malaga S.R.L institutes an action against Melita
td in the Spanish courts asking for rescission of the contract of sale,

. Advige Melita Ltd whether the Spanish couris have jurisdiciion io hear
this action and whst opticos are availeble to Melita 1id in the
circumstences. '

1it, Advise Melita 1td on the law applicable o the contract and whether
the jssue of limitation also Talls to be regulated by the applicable law.

v What would your answer 1o questions (1) and (ii) be if the contract
contzined an exclusive juriséiction clause in favowr of the courts of
Spain, and could such a clsuse have any effect on the applicable law?

V. What would the effect of an express choice of law in the confract be?
Would & choice of English law by Melita L1d, Malaga SR.L and
Belgica S.A. be valid? : .

6. Discuss briefly any three of the following:

i fhe problem of the incidental question in private international law.
#i. " the extent to which consumers are protected by rules of private
international law. '

4 the characterisation of an issuc as one of substance or procedure and its
relevance inl cases fnvolving a foreign element. '

iv. the sphere of operation of the mechamism for the recognition and
enforcement of foreign judgments under Council Reguiation (EC) No.
44/2001 (the “Brussels 1 Regulation™). Do nat discuss the defences that
2 judgment debtor may raise.



UNIVERSITY OF MALTA

FACULTY OF LAWS

DEPARTMENT OF PUBLIC LAW

LD 1 YEAR (2011/12)

JUNE 2012

EXAMINATION: PBL 014 - Privaie International Law

DATE: Monday, 25th June 2012

TIME: 10.30am - 1.30pm

ANSWER ANY THRER (3) QUESTIONS

ALL OUESTIONS CARRY EQUAL MARKS

1. Alex. Refalo, a corporate lawyer habitually resident und domiciled in Malta,
buys a holiday home in Umbria, Ttaly which he intends to enjoy with his fasnly
during the holidays. The house needs significant repaixs and alterations. He searches
for a professional firm of architects over the infernet and comes across the website of
Gregotti Associati, an ltalian fimn of architects established in ltaly. The websile
inchides the contact details of the firm and Alex Refalo gets in touch with Gregotti
Associati by sending a message o the contact form of the website. Yubsequently, a
meeting is held in Malta with one of the architecis of Gregotti Associati to discuss the
wishes of Alex Refalo. During the meeting Alex Refale is asked 10 gign an
engagement agreement with Gropotti Associati. However, the plan, design work and
supervision are all done in Ttaly. The design tams out to be seriously defective and
Alex Refalo spends Euro 80,000 in remedial works that need to be carricd out 10
prevent the collapse of the house and he also loses the enjoyment of his holiday home.
Under the law of lialy Alex Refalo would be able to sue Gregotti Assoclafy i confract
and in tort a3 he chooses, Under Maltese 1aw his action for damages for professional
negligence would be regarded as contractual. The action in contract under [talian law
is now time-barred and will therefore Tail, but the action in fort i8 nol. The action in

contract under Maltese law 15 not yet fme-barred either. Alex Refalo comes to you for
advice.

i Advise Alex Refalo, with reference to relevarnt judgments of the Eoropean
Court of Justice, whether nationat classifications of a caust of action as
“coptractual” or “tortious” are conelusive for the purpose of applicable
Furopean legisiation on private intemational law.



. Advise Alex Refalo whether he has to sue Gregotti Associati in Haly or
whether he may possibly bring procecdings in Malta giving reasons for your
answer. _

5l Advise Alex Refalo on the law applicable to his claim for damages giving
reasons for your answer, and advice him also on the issues which will be
regulated by the applicable law.

Following receipt of your advice Alex Refalo decides 1o send a letter to Gregott
Associati threatening them that court action will be taken against them unless they
pay fdamages, Upon roceiving this letter, Gregotts Associat] file an action in the ltalian
Courls asking for a declaration that they have completed the works ascording to the
contract and asking the Ttalian Courts to condernn Alex Refalo to pay their fees

amounting to Buro 50,000. Alex Refalo is validly. notified with the Ttalian
proceedings.

iv. Advise Alex Refalo on what he should do in fhe circumstances ineluding
whether he would have any chance of challenging the recognition and
enforcement of an eventual [talian judgment in Malta.

Now assurne that all reference 1 Ttaly or lalian law arc references to Country X and
to its law, and that Gregotti Associatt are only present. resident and domiciled in
Country X. Couniry X is & ihird State {i.e. not an EU/EEA State).

v. Advise Alex Refalo whether, in such a scenario, he may possibly sue Gregotti
Associati in Malta giving reasons for your answer.

2. “Although foreign law may be the applicable law 11 2 case involving a foreign
element, the overriding mandatory provisions of the law of the forum and the public
policy of the forum may have an irapact on the outcome of a dispuge.” Discuss this.
staternent with reference to the relevant provisions of Regulation (BEC) No. 593/2008
(the “Rome 3 Regulation™) and Regulation (EC) Wo. RG4/20607 (be “Rome I
Regulation™) but feel free 10 also make reference 1o other areas of your studies not
falling within the scope of the Rome 1 and Rome 11 Repulations. In your answer
consider the difference, if auy, hetween the effect of invecation of an overriding
mandatory provision of the forum and that of a rule of public policy of the Torum.

3. H, & Maltese domiciliary and national, marries W, an English domiciliary,
national and resident, in China in a form which, thongh not valid as to form according
to Chinese law is still recognized as valid under Pnglish Law. Problems have arisen
between the spouses and W has sued H in England for divorce. She has lately been
résident for the last six months in England. H asks you for advice on what to do now
ihat he is faced with divorce proceedings in England. What advice would you give n?

4, Discuss the effects of the recogniion of a foreign judgment in Malta.
Then, with reference to the possible defences which may be raised by a judgment
debtor against the recognition and enforcement in Malta of a foreign judgmont
obtained from the courts of a State which is not an EU/EEA State, proceed to examine



whether, in your opinion, the law eirikes a fair balance between e interests of the
judgment debtor and the claimant who has brought proceedings abroad.

"5, My, Smith, a British national dormieiled in the Uniied Kingdom, teok oxn lease

a private holiday villa in Greece for two weeks from his friend Mr. Vella, a Maltese
national domiciled in Malta, The lease agrecement Contains an exclusive jurisdiction
clause in favour of the Maltese Courts. During his stay in Greece, WMy, Smith suffered
a very serious accident when he was hit b a speed boal while gwimming. The speed
boat was driven by Olivier, a French tourist Jomiciled in France, who had hired it
from Bacchus Corporatiorn, 2 Greek company. When leasing {he speed boat to Olivier,
Bacchus Corporation acted in hreach of Greek law which prohibits the lease of speed
boats to persons who are not in possession of 4 special licence. Moreover, Abacus

© Corporation, a private company established in Cyprus. which iz tesponsible for

ensuring the safety of the private beach in question, failed to prevent Olivier from
using the speed boat very close to the shore. Mr, Smith returns {0 England and is
hospitalised there for two months. Duc 1o his injury Mr. Srnith fails to pay the rent
and is sued in Malia by Mr, Vella for payment of the rent. Greek law confers interest
on oulstanding rent at the rate of 4% while Maltese law granis interest at the rate of
Q%. Mr. Sroith would like to bring an action for damages against Olivier, Bacchus
Corporation and Abacus Corporation in the English or French Cowrts since ihe
judicial system in France and Fogland is nuch faster than that in Greece and Cyprus,
and he is told thet the English and French Courts also award huge suims of
compensation for moral Jamages which are not recosnised in Greece and Cyprus,

1. Advise Mr. Smith whether he may contest the jurisdiction of the Waltese
Courts in the action brought against him for payment of vent and interest
giving reasons for your answer. and whether the applicable law on the
question of interest would be Maltese law or Greek law.

ii. Advise Mr. Smith whether the English or French Courts have jurisdiction
to hear an action for damages against any or ail of the potential defendants
(i.e. Olivier, Bacchus Corporation and Abacus Corporation) giving reasons
for your answer.

it Advise Mr. Smith on the law applicable 1o his claim for damages and
whether he may therefore recover moral damages.
iv. Would your answer o question (i), (1) and (iii) above be different if Mr.

Smith was not domiciled in a Member State but was domiciled in a third
State (i.e. not an EU/EEA Siate).

6. Discuss any three of the following:

. Ogden v. Ogden 119081 P 46 (CA) and how this case helps one understand
the importance of the process of classification in private mternational law.

i, Jomed Cases C-509/09 and C-161/10 eDate Adveriising GmbH v. X and
Olivier Martinez ef vs. MOGN Limited (Furopean Court of Justice, 25th
October 2010).

1ii. GIE Pari Muiuel Urbuain (PMU) v. Bell Med Lid et (Maliese Court of
Appeal, 28th September 2007) OR GIE Pari Muruel Urbain (PMU) v.
Feturf Limited (Maltese Court of Appeal, 9th January 2007) in relation to



iv.

V.

the scope of Council Regulation (EC) No. 4472001 (the “Brussels 1
Regulation™). .
Three (3) changes proposed by the Furopean Commission in its Propogal
of 14th December 2010 for a Recast Regulation on jurisdiciion and the
recognition and enforcement of judgments in civil and commercial
matters.

The notion of domicil under British common law,
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1. Joseph Clantar, & Maliese-domiciled accountant, reads an adver: in a Maltese
magazine end deeides 10 purchase a new computer for lis office. He fills in the order
form conialped in the mnagazine and sends it w0 Athena Corporation, & COmpany
vegistered in Greece, which gells its computers directly to purchasers. The corapulers
are manufactured in Korea. After two weeke {he computer arrives in Malta. ‘ihe
ivoice which accompanies it states that the contract of sale 1s subject to the sxclusive
jurisdiction of the Greek Counis. It also states that the contract js governed by the law
of Korea and that any defect in the compufer niist he notified to Athena Corporation
witlin 15 days from receipt, and that if the purchaser is not happy with the terms of
the contract he may return it within 3 days from the date of receipt and cbtain a full
cefund of his money. Joseph Ciantar reads the invoice but pays no attention.

One month later the compuler manifests a fault which renders the compuiay wiusable
and unrepairable. Joseph Clantay calls Athena Corporation but he is wid that it 15 100
late to lodge a complaint, As a matier of Korean law, Joseph Clantar would have a
claim for damages for breach of comrac but the provision for notification ni the
complaint within 15 days would be upheld and would give Athena Corpovation a
complefe defence to Joseph Ciantar’s claim.

Joseph Clantar cannot meet the costs of averseas litigation and would like to sue i
Malta. He is also worried about the 15 day notification period provision 1o which he
had paid no atiention. Joseph Ciantar comes 0 you for advice. Advise him on e
private internarional law aspects raised by this factual scenario, in particular whether
hie may sue i Malia and wlether Eorean law would be Le applivable law,



2, Analyse the rules of jurisdiction whicih are 10 be applied by the Maltese Courts
i civil and commercial matters where the defendant is not domiciled i 4 Member
State (1.e. the defendant is domiciied in & third State). In your answer consider also
whether any of the provisions of Council Regulation (EC) No. 44,2001 (the “Brussels
[ Regulation”) continue 16 be relevant in so far as jurisdiction over gefendanis not
dorpiciled in a Member State s concerned.

-

3. Henry is a successful Maltese banker working {or an American (US) bank in
London, He has a house in Malta and in Gozo where he comes for holidays regularly,

‘Oue year he meels Lara in Sannat. She is @ Cunadian {ashion model residing in Paris.

They court for a year or so, aceing cach other as often as their punishing work
schedules pemit in Furope and the US. Evenally they decide to many in Malta.
They then purchase property i Californiz but live essentially seperate lives as neither
of them have given up their profession. They also continue to maintaln their other
womes in London, Paris, Malta and Gozo.

One year into his marniage Henry finds oul that his spouse {s alrcady married to
Sheikh Zangiiti, a UALE patonal resident in Paris. He confroms his wife who adinits
1o have been econoniic with her past. She claims that the Sheikh means nothing to her
anymore. She also claims to have married the first tme in Paris according to the
yeligions form of the Sheikh's religion and is currently pregnant.

Henry has sought your advice. Identify the issues which need 1o be detenpined by
conflict of law rules and write & reasoned opinion advising Henry ol the most
effective way in which he may enforce his rights and dscharge his duties.

4. Discuss. with reference ta the possible defences thal may be raised, the extent
1o which a judgment debtor may he i 4 hetter position 10 oppose the recognition and
enforcement in Malta of a foreign judgment coming from a third State when
compared to a foreign judgment coming from a Member State of the Buropean Vo,

5. Flisa Green, a 75 vear old Fnglish waman, goes on holiday to Malta with her

partner Andrew Ciantar. Andrew Ciantar s 2 Maltese tional but hias been living n
England for twe years after mecting Elisa Green in Maha, Elisz Green had worked in
Malta for many years bui the couple decided o move (O Fngland since Andrew’s
family dislike Llisa, However the couple visit Malta five umes each year. This time,
before coming 1o Melta the couple jeased a vehicle over the infernet from Charlie's
Pent-a-Car Limited, & company registered in Malta, The vehicle is registeved in Malta
and is insured by Protection Insurance Co. Ltd, an msurance company registered 1n
Malla, On their way 10 Mellicha beacl, Andrew Cianiar loses control of the vehicle
and Elisa Green is mjured. Her inj aries are not serious but on return 10 Togland she
feels a pain in her back and she is hospitalised for further examination. While in a
private hospital in Fngland Elisa contracts MRSA, a serious infection caused by
bacteria in hospitals. Elisa Green suffers serious complicalions as 4 resuit of the
afection. She is kept in hospital for Tqiree weeks at 2 cost of £30.000 but she remains
with a permanent disability requiring tutwe medical cate and assistance at an
expected cast of £40,000 per year. Soon after the accident, the relationship between

b2



Elisa and Andrew turns sour and Andrew returns definitively to Malta. One year after
Andrew's estabishment in Malta, Elisa Creen contacts an Fuglish jaw {irmy and wants
to claim compensation.

Assume that under Mahese lew iv is arguable that there is no link of cansation
hetween e accident and the fect (hat Elise contracted MRSA. However, under
VFnglish law it is arguable that the link of causation is not broken since Flisa only
required further examination i hospital as a result of the accident. Moreover, the
damages that may be awarded under English law for the damages sustained by Elisa
Green are expected to be hagher ihan those awardable under Maltese law,

Andrew and Protection Insurance {Company Lirited come to you tor advice and want
you to advise:

1. where proceedings may be brought, in particular whether procee dings may
be hrought against them in FEngland?

ii. what the applicable Jaw would be, in parlicular on ihe 155u68 of
responsibility and damages?

i1 assuming  that the English Courts have jurisdietion, the srocedure

according to which an eventnal English judgment may be enforeed 1in
Malta and whether it is possible o appeal from a decision declaring an
English judgment 1o be enforceable in Malta.

0. Write short nores on any three of the following:
i. the role of the lex fori in privale internationatl law
ii. the problem ol the incidental guestion in private internaticmal law.
il ihe status and proof of foreign law n proceedings having a foreign clesnent
broaght before the Courts of Malta.
v, Cage C-281/02 Andrew Crwnsy v, Jackon and others { European Courl of

Justice, 1 March 2005)
V. Case C-116/02 Erich Gusser GMBH v. MISAT Srl (Buropean Court of
Justice, @ December 2003)

[
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1. Horizon Services Limiled (“Horizon™) is & company incorporated in Malta. it has
a4 website whereby it offers irvestiment opporiunies to persors resident in the Buropedn
Unjon and Canada. Most of its clients are ordinary persons who are encouraged to invest
their savings by the promise of attractive rates of return. Horizon is based solely in Malta
and has no otfice, branch, subsidiary ot employees outside Malta. The contracts it
concludes with investors arc cfaied to be subject 1o the Jaws of Malta and the exclusive
jurisdiction of the Maltese Courts.

A regulatory authority of the Canadian Provence of Ontario considers that Horizon is
acting in breach of Canadian legislation designed 1o protect small scale investors. It
asserls regulatory jurisdiction over Harizon on the ground that its cliems are physically
resident in thelr termtory. Upou the application of the Canadian Authority, a Ceanadian
Court orders Horizon to pay & civil penalty of $250,000 to the Authority on the ground
ihat ii is operating without & ticenee and acting in breach of Canadian laws designed to
protect investors. Horizon was validly notified with the judicial proceedings it Canada
but had ignored them. '

In the meantime a German investor who has lost all his savings as & resuli of an

“investment - made with Horizoy, brings judicial procecdings in Germany claiming

damages _fr_qnj_Horizon on the ground that it filed to inform him on the risks relating

‘the investijent and that his contract with Horizon contravenes German consumer

proteciion lepislation which cannot be derograted from ty the parties.




i. Advise Horizon whether it has any defences against a demand for the
enforcerent of the Canedian judgment in Malla giving reascns for your
answer.

ii. Explain, giving reasons for your answer, whether your answer to quesgtion (1)
would be any different if all references 1o Canada were references 1o France
and the fine is imposed on Horizon by the French Courts upon an application
by a French regulatory authority.

iil, Advise Horizon whether it may coplest the jurisdiction of the German Courts

~ and whether it may rely on Maltese law as opposed 1o German law.

2. “Jecess to justice in the FU is overall unsarisfaciory in disputes frvolving
defendonts from ontside the EU. With some exceptions, the current Regulation only
applies where the defendunt is domiciled inside the EU. Otherwise Jurisdiction 1S
governed by national law, The diversity of national law leads to wnequal nceess 1o Justice
for EL companies in transactions with partneys from third countries..” Discuss this
siatemnent with reference to the rules of jurisdiction which are applied by the Maltese
Courts in civil and commercial matiers where the defendant is pot domiciled in a Member
State. In vour answer consider also which provisions of Council Regulation (EC) No.
4412001 (the “Brussels 1 Regulation™) continue 1o be relevant in so far as jurisdiction over
defendants domiciled in third countries is concerned.

3. Althongh foreign law may be the applicabie law in @ casc involving & foreign
clement, the law of the forum may stifl play an upportam role. Discnss this statement
with reference to the importance of the characterisation of rules of law in casey involving
a foreign element. In your answel consider whether, if at all, the entry inte force of
Regulation (EC) No. 50342008 (the “Rome I Regulation™} and Regulation {EC) No.
264/2007 (the “Rome 11 Regulation”) has reduced the ability of EU courts to apply the lex
fort incases involving a foreign clement.

4, W, a British national and domiciliary, had married H, an English divorcee, and
had subsequently purchased property in Malta as a residence. They had for some years
resided in Malta, when 1, having become seriousty ill went back to England to take care
of his health. He died in England disposing of his cstate in favour of his surviving wife
and leaving nothing to his daughter from the first marriage. This has happened fifleen
years ago. The widow is now in need of money and seeks 10 sell the Maltese property.
The daughter from e first marriage suddenly wakes up to her rights and claims that she

" has a share in the estate of her late father. Y is secking to acquire the property from W

and is now surprised to find that the daughter from the st marriage is claiming that the
‘widow cannot transier good title to hir, ¥ comes 10 you for advice. Advise Y.

! Commission Proposal for a Regulation of the Europear partiament and of the Coundi on jurisdiction and
.. recognition and enforcement of judgments in civil and commercial matiers, 14 December 2010
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5. Kelly Shaw is an English actress habituutly resident in England. She comes 10
Malta for two months to take patrt ip a film. She is accompanied by her boyiriend Brad
Green, an Enghish national resident in England. While in Malta they attend a parly but are
involved in an accident on the way back home. Brad drinks to0 myach and loses control of
his leased vehicle. The vehicle is registered in Malts and i iy insured by La Valefte
Tnsurance Ltd, a Maltese insurance compaiy. Kelly is hospitalised m Malia and is now
considering suing for daages. English law allows & ednction in the damages payabie to
ihe victim on the ground that she should nol have accepted 1o be driven ina vehicle when
knowing that the driver was drunk while Maltese law does not admit any such reduction,
However Englsh law allows the victim more heads of damage than those available under
Maltese law. Iirad also leased a villa in Malta for their two month stay from Euc Briggs
who s domiciled and resident in England. Brad causes damage 10 the villa while m a
state of intoxication. There is uo jurisdiction clause ot choice of law clause in the contract
of Teuse.

Two days afler the accident an ltalian magazine produced by an ftahian publisher
publishes an article which stafes thal at the time of the accident Kelly Shaw was dronk
and that she regularly makes use of cocaine when attending parties. Kelly considers this
article to be defamatory. 200,000 copies af the magazine are sold in laly and 20,000
copies arc sold in Prgland, Only 50 copies are sold in Malta. Kelly would fike to sue the
Italian publisher for alt the damages sustained to her reputation worldwide bul wonld like
to avoid suing in ltaly to aveld Further attention by the Talian media.

i Advise 1a Valetle Insurance Ltd in which courts Kelly Shaw may bring
proceedings in respect of the accident, and whether there is any risk of it bang
sued in England and whether it should defend an awtion in Enpland giving
reasons for your answer,

ii. Advise Kelfy Shaw on the law applicable to her claim for damages i1 respect
of the accident giving reasons for your answer.
il Advise Eric Briggs which courts have jurisdiction to hear his claim and which

taw will regulate his claim for damages apainst Brad Green giving reasons for
YOUr answer.

iv. Advise Kelly Shaw, giving reasons for your answer, in which courts she may
bring her claim against the Italian publisher for damage 10 her reputation and
whether there are any COISCGUENCES flowing from her desire 110t 10 SUE in
Ttaly.

6. Discuss the legal provisions comeerning the validity andl effect of jurisdiction
clauses and choice of law clauses in commercial contracts. lnclude in vour answer an
amalysis of whether the rales in Council Regulation (EC) No. 4442001 {the “Brussels 1
Regulation”) may enable litigants acting in bad faith to delay the resolution of the

dispute in the agreed forum.

Pase % o 3



UNIVERSITY OF MALTA

FACULTY OF LAWS

PEPARTMENT OF PUBLIC LAW

LLD 1 YEAR (2012/13)

SEPTEMBER 2013

EXAMIN‘A'I“EON: PRL 5014 - Private International Law
DATE: Monday, 2Znd September 2013

TINME: ¢.15am - 12.15pm

ANSWER ANY THREE (3) OUESTIONS

ALY QUESTIONSE CARRY EQUAL MARKY (ALL PARTS OF EVERY QUESTION
CARRY FQUAL MARKS)

1. Mark Borg, a Maltese cltizen aad domiciles. needs o new industrial printers for
his printing business. He searches aver the infernet and comes aCross the website of
Apotlo Corporation Ltd, a company registered in Greece, which sells printers with the
specifications he requires across the EU. The printers are manufactured in Korea.
Mark Borg sends an e-mail 10 Apolle Corporation Ltd 1o order the printer and also
wransfers EUR 30,000 representing 80% of the price. The balance is payable within 6
months.

After three weeks the printer arrives i Malta, The fiscal invoice is accompanied by &
document entitled “terms and conditions of sale.” it states that the contract of sale is
subject to the exclusive jurisdietion of the Greek courts. I+ also states that the contract
is poverned by the law of K.ores and that any defect in the printer must be notified o
Apoilo Corporation Ltd within 30 days from receipt of the printer, after which date 1t
is not possible to reurn it I also siates that if the purchaser is no happy with the
ierms of the contract he may freely yeturn the printer within 7 days from the date of
receipt and obtain a full refund of his money. Mark Borg yeads the invoice and the
attached terms but pays no attention.

Thres months later the printer manifests a {ault and it results thet the pripter had a
Latent defect making it unfit for use. Mark Borg would like to rescind the sale and
have the price returned to him. He contacts Apollo Corporation Lid but is told that 1t
is too late to make a claim since the 30 day period has lapsed. Under the faw of Korea
the provision for rotification of the complaint within 30 days gives Apoilo
Corporation Lid a complete defence to the clain



i. Advise Mark Borg whether he may ormay not sue Apollo Corporation Lid
in Malia giving reasons for your answer, and the exient to which Apello
Corporation Lid would be able to oppose the recognition and enforeement
of 2 Maltese judgment in Gresce.

ii. Advise Mark Borg on the law applicable to his cluim.

1. What would your answer 10 question (1) be if Apello Corporation Lid were
not a Greek company but a company e gistered in Korea?

Before Mark Borg decides what sction to take, Apollo Covporation Ld brings an
action in Greece against him for payment of the remaining 20% of the price. Mark
Borg is served with the writ and comes 1o you for advice.

iv. Advise Mark Borg what he should do now.

2. “There is a well-established and almost universal principle that the couris af
one country will not enforce the penul and revenue faws of another coundry” (Dicey
& Morris). Discuss this yule and otlier instances where the Cowrts may refuse the
application or enforcement of foreign law.

-

3. Furopean instruments 01 private international law siate that they are
applicable "in civil and commercial maiters.” Explain the meanng and relevance of
this phrase with close reference to the relevant judgments of the European Court of
Justice and the Maltese Cowts.

4, Kayne and Max ar¢ United States citizens from Texas, US, Kayne comes (o
Malta 10 visit his cousin Max for 4 weeks. One year ago Max married a Maltese
worman and is living in Malta in an immovable property acguired with his wife,
though the couple intend moving o Texas as so0n a8 possible. During Kayne's stay io
Malia, Kayne and Max decide to go to Sicily for a weekend by the beach. They each
hire a powerful jet ska personal watercraft. While veing the jet skis they crash into
ench other and are both injured. Mux believes that Kayne is at fault because he did not
know how to use the jet skj while Kayne believes that Max was negligent when
driving the jet ski. The holiday is spoilt and after being both hospitalised for two days,
Mas refurns to Malta while Kayne flies to Texas where they both require further

medical interventions. They both end with a permanent disability. US law, talian law

and Maltese law have differing solutions on the ssue of responsibitity for the
aceident, recognise differem. heads of damages and 850 award different levels of
compensation. Compensaion according to the law of fexas would be four times
higher than that awarded by a Maltese or Italian Court and a Texas court may also
grant punitive damages to punish the wrong doer for negligence, Maltese law
considers Max 10 be still domiciled in Texas, U5,

i Advise Max whether he may sue Kayne in Malta and whether Kayne may
suc him in Malta giving reasons for your answer.

1. Advise Max on the law applicable to the claim in the event thal
proceedings for damages are brought in Malta giving reasons for your
angwer. )



Before Max has decided what 10 do, Kayne brings proceedings against Max in Texas,
US. Max is duly served with the proceedings but 1gnores them. The Texas Court gives
judgment ordering Max to pay Kayne 6300.000 as compensation for the physical
injury and another $60,000 as punitive damages.

111, Advise Max whether the Texas judgment may be recognised in Malta and
evertually enforced over his immovable in Mala giving reasons for your
answer.

iv. Fxplain, giving reasons, whether your answer 10 question (i1) would be

any different if the Maltese Courts had already rejected a claim by Kayne
against Max in previous proceedings brought in Malta on the ground that
Kayne was responsible for the accident.

3. “In cases which involve a question of privale infernational low, the courl I§
called upon o decide whether a given state of facts. or a rule of law and the right
resulting therefrom, Jalls into some pariicular category ol CORCEPIO &.8. procedure,
succession, capagity, movables, immovables, form, contract, fort erc.” Discuss this
staternent.

6. 11, originaily an Eoglish domiciliary, has married W, alao initially an English
dorniciliary in London. Both H and W were previously maried 1o Italian nationals

and M had divorced in France while W had divorced in Raly. W had a daughter B, .

o her first marrizge. Some time afier his second marriage H bought a property n
(tozo which both he and his wife on several oceasions used as their residence. W fell
ill amd spent the last months of her life in London. After her death, H continued 10
reside for most of his time in the Gozo property. B las brought an action in the (G0z0
courts against ¥ with claims on her rother's estate, H has come 1o you for advice 10
defend the claim. Advice H keeping in mind the severa) possible sontingeneies.

L3
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1. Analyse the extent of the jurisdiction of the Maliese Courts to give judgment on
claime in tort in respect of events eiving rise to damage oceutring in Malia and owtside
Malta with reference 1o the rujes of jurisdiction in the Code of Organisation and Civil
Procedure {Chapier 12 of the Laws of Malta) and Council Regulation (EC) Nop. 4472001
{the “Brussels | Regulation”). In your answer also cxamine. with reference to the relevant
judgments of the European Court of Jnstice, the meaning which the Mahese Courts are 1o
atiribute to the phrase “claim in tort” and in which eircumstances are such judgments 1o
be taken into consideration.

2. Safe Bet Limited is a Malese company. 1y offers beiting opportunities m refation
to international sports corapetitions by means of a new mobile application which its
customers may download on their mobile phone wherever in the world they may be. One
of the terms and conditions for use of the mobile application is that the customer's
relation with Safe Bet Limiwd is governed by Maltese law and that all disputes a1¢
subjoct to the exclusive jurisdiedon of the Maltese Courts. Safe Bet Limited 8 based
solely in Malta and has no offices, branches or subsidiaries outside Malia.

Olivier Barnier, a customer in France who has lost all his savings when placing bets with
Gafe Hei Limited through the mobile application, brings judicial proceedings in France
claiming damages from Qafe Bet Limited on ihe ground thai the service provided
coniravenes French legisiation for the protection of gamblers which cannot be derogated

from by the parties.
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According to German law, betting contracts with customers resident in Cermany are
formally invalid unless preceded by a standard warning in German. There js no such
requirement wnder Mallese law. Sabrina Merkel, a customer habitually resident in
Germany who also lost & considerable sum of money after placing bets on her phone,
wants to bring an action for a declaration that her contract with Safe Bet Limited is
formally invalid as it was not preceded by the warning together with a claim for
restitution of all the money she has lost,

A regulatory authority in the United States considers that Safe Bet Limited is acting in
wreach of its legislation as it is offering belting services withowt @ license, Upon an
application of the regulatory authority, 4 Court in the United States orders Safe Bet
Limited 1o pay a penally of $500,000 to the US regulatory authority on the ground that it
is operating in its jurisdiction withoul a license. Al the same time, & Swedish Court
condemns Safe Bet Limited to pay EUR 1.000.000 as damages to 2 Swedish stalc
monopoly responsible for the regulation of betting in Sweden for breach of its exclusive
lcense 1o offer beting services in Sweden. Robeyl Smith, an American citizen, also
obtains a judgment from a cowt i the United Stafes ordering Safe Bet Limited fo refund
10 him the money he has lost when placing bets on his mobile phone,

Gafe Bet Limited had been validly notified with all the proceedings brought against it.

i In relation to the claim brought by Olivier Barnier, advise Safe Bel Limited on
what it should do. including whether it may contest the jurisdiction of the
French Courts and whether 1L may rely on Maliese law 85 opposed 1w French
law giving reasons for your answet. [23%%]

1. In velation to the clain brought by Sahring Merkel, advisc Safe et Lumited
whether her contract will be considered o be formally invalid giving reasons
for vour answer, Will the answer he the same if proceedings are brought in
Malta and not in Germany? [25%]

iii. Advise Safe Bet Limited wheiher it has any defences against & demand for the
enforcement in Malta of the Unied States judgments obtained by the US
regulatory authority and by Roberi Smith giving reasons for your answer.
[25%]

iv, The Swedish state monopoly makes an application before the First Hali Civil

Clourt for the onforcement in Malta of the Swedish judgment under Chapter e

of Council Regulation (£C) No. 4442001 (the “Brussels I Regulation™).

Advise Safe Bet Limited whether it may raise any defence against such an

application giving reasons for your answer, {25%]

3. Analyse concisely the foliowing three {3) issues:
i the priviliged role of the lex fori in privaie international law;
il the starus and proof of foreign law in proceedings having a foreign element

brought before the Courts of Malta: and

3. the changes made by Regulation (EU) 1215/2012 (the “Brussels | Hecast
Regulation) with respect 10 the procedure for the recognition and enforcement
of foreign judgments.
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&, Joseph Busuttil is a Maliese financial adviser working for an American company
in London. e has his own house in Malta where he comes for holidays regularly. On one
of these holidays he meets Lara Black in Sliema. She is a Canadian fushion model
habitually resident in Patis. They court {or a year of 50, seeing sach other as oilen s their
work schedules permit. Eventually Lara and Joseph get married in Malia. They then
purchase a property in California and a flat in Cozo im their joimt names but live
essentially separate lives as neither of them have given up their profession. They also
continue {0 maintain their other homes in London, Paris and Malta.

One year into the marriage Lara geis pregnant and moves o live in their flat in Gozo. A
few months later, Joseph finds out {hat Lara had already been married to Sheikh Zangitti,
4 UAE national resident in Paris. He confronts his wife who admits to have been
economic with her past, She claims that the Sheikh means nothing 1o her anymore. She
also claims to have married the first time in Paris according o the religious form of ihe
Sheikh’s religion.

Joseph Busuttil is thinking of ending the marriage with Lara, hut would like custody over
the child after it is born and would also like to protect his rights 1o the properties. He
seeks your advice, Identfy the issues which need to be determined by conflict of law
cules and write a reasoned opinion advising Joseph of the most effective way in which be
may enforce his rights and discharge his duties. Jndicate also whether the Maltese Courts
would have jurisdiction to hear & case against Lara in relation 10 their marriage.

3. Hrenda Ball 1s an Trish make-up artist domiciled in Dublin, lreland. She enters
into @ three year coniract of emplovment with Best Movies Limited, z company
established in Ireland, The contract is said to be governed by English {aw and contains a
choice of court agresment i3 [avour of the English courts. Brenda habiually carries out
her work in Dublin, but occasionally she is requived o wavel. Brenda is sem to Malw for
one week to assist with the production of 2 filmi. Dest Movies Limited arranges for her
transport in Malta by means of an e-mail exchange with Attard Transport Limited, a
Maltese company operating minibuses. One of the e-mails says that the agreement is
subject 1o Irish law and 1o the jurisdiction of te Trish Courts, On oue ol the trips back to
the filming location, the driver of the minibus Simon Museat gets distracted and loses
control of the minibus. Brenda Ball is injured, Brenda Ball brings proceedings in Jreland
agaiust two defendants: (i) against Best Movies Limited for breach of contract in failing
to provide for her safety while requiring hier 10 wavel for work purposes; and (i) against
the driver of the minibus Simon Muscat tor driving negligently, The claim in contract
will fail in terms of Maltese and English civil low, but it will succeed in terrns of Irish
law. The claim for negligence against the driver will suceeed in terms of Mulwse law,
English law and lrish jaw, but under Enghsh krw and Irish law it would be possible for
Drenda to also claim damages for discomiort and suffering. The minibus is insured with
the Maltese company Mdino Insurance Agency Limited, an insurance agent i Malta of
Medina Corporation, an inswurance company established in Qatar, Simon Muscat is validly
notified in Malta with the Trish proceedings.
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i. Discuss whether the Trigh Courts have ] urisdiction against the defendants Best
Movies Limited and Simor Muscat giving reasons for your answes, and advise
Simon Muscat what he should do in the circumstances. (25%]

i Advise on the law applicable 10 tie claimis Tor damages brought by Brenda
Ball egainst the defendants Best Movies Limited and Simon Muscat and her
possibilities of success giving reasons for your answer, 125%]}

5. Advise whether the jurisdiction of the courts of the Member States aguinst
Medina Corporation 18 regulated by Council Regulation (EC) No. 442001
(the “Brussels 1 Regulation”) and advise Brenda Ball whether she could have
also sued Medina Corporation. and in which cownts. [20%]

iv. Attard Transport Limited 1s concermned that it may be sued for damages in
Treland by Best Movies Limited for failing w provide a safe scrvice. It
contends that 1t never consented to the jurisdiction clause and to choice of law
clanse in the e-mail exchange. How is the allegation concerning the ipvalidity
of the jurisdiction clause to he resolved under Council Regulation (EC) No.
442001 (the “Brussels | Regulation™). and what is the solution provided under
Regulation (EU) 1215/2012 (the “Brussels [ Recast Regulation™)? How is the
allegation concerning the invalidity of the choice of clause law to be resolved
under Council Regulation (EC) No, 593/2008 (the "Rome | Regulation”)?
[30%]

6. Discuss the notion of habitual residence and its importance to the conilict of laws
with particular reference 10 the instruments of private nternational Jaw applicable to
Malta which make use of this notion.
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ANSWER ANY THREE (3)

ALL QUESTIONS CARRY EOUAL MARKS.

1. Analyse the extent of the jurisdiction of the Maltese Courls to give judgment 0D
contractual claims in respect of coniracis 10 be performed in Malta and outside Malta with
reference to the rules of jwrisdiction in the Cade of Organisation and Civil Procedure
(Chapter 12 of the Laws of Maiap and Counctl Regulation {EC) Ne. 4472001 (the
“Brussels I Regulation™). In your answer alsy examine, with reference 1o the relevant
judgments of the Luropean Court af Justice. the meaning which the Maltese Cowrts are to
arribuie o the phrase “maiers relating to a contract” and in which circumslances are
such judgments o be taken into consideration.

2, My, Smith. @ United States natiopat domiciled in Texas took on lease a privale
holiday villa in Umbtia, ftaly for two months from his friend Mr. Vella, a Maltese
national resident and domiciled in Malta, The lease agreement contains an exclusive
jurisdiction clause in favour of the Maltese Courts. When he arrives in Umbria Mr. Smith
considers that the villa does not meet the standards he was promised by Mr. Vella and he
therefore leases a luxurious villa from third parties at a rent which is three times higher
than that agreed with Mr. Vella, Mr. Smith also refuses lo pay the rent o Mr. Vella. Mr.
~Gmith hrings proceedings against Mr. Vella in Texas. United States to recover the rent he
has paid to lease alternative accommodation in {Imbria together with damages for the
anxiety caused to him and Nis wife on his wmvival in Umbria. Under ltalian law and
Maltese law such damages would not be recoverable. Mr. Vella has just been notifled
with the proceedings brought against him by Mr. Smith. He believes that the villa was
precisely as he had promised 1o M, Smith and says that he had also sent him pictures via
e-mail, Answer the following questions glving reasons far vour answer.
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i Advise Mr, Velia whether he chould or should not contest the action in Texas
and on the consequences of his decision. [25%]

i Advise Mr. Vella whether ne may now bring proceedings agatnst Mr. Smith
for payiment of the rent. anct where such an action may be brought, [259}

1. Which law would the court of a Member State apply (o the respective claims
of the parties and whicl 1ssues would the applicable law regulate” [25%]

iv. What would vowr answer 16 question (1) be if Mr. Gmith were a United States

national but domiciled in France and proceedings were brought against Mr.
Vella tn {taly instead of Texas? 125%]

3. Iy cases which involve a question of privafe inrernational low, the court
is called upon to decide whether a given stare of focts, or & rule of lew and the right
resulting therefrom, falls into some particulai category or concepfion e.g. subsiance or
procedure, SUCCession, capacity, movahles, immovahles, form,  conract, tort eic. "
Discuss this statement,

4, I, an English domicibiary married W, a Maltese wife, in the London reglstty 10
the United Kingdom. After some time they purchased a property n Malta with a view 1o
estabiishing themselves there. However the commitments of the husband never reatly
allowed this to happen and saving for occasional visits the property never becomes their
permanent residence. They had of this mamiage three children. In later years H met a
French woman and proceeded to ask for divoree from his Maliese wife in the Trench
Courts which he duly obtains. They eventgally marry in Italy where they settle down.
When H dies he leaves everything to his second French wife by a will wrtten n Lis hand
in Haty. The first wife and the children wio have in the meantime seitled in Malta in the
house originaily bought by H and W, and this with the consent of H, come W vou for
advice. Advise them.

3. Camantha is 2 Duich female student who comes 1o Malta 1o attend an Inglish
language course at a school in Malia operated by Enghish Seyvices Dimited, a Maltese
company which promotes (e cervices at Saraantha’s private schogl m the Netherlands.
English Services Limited provides the teaching bur arranges for her accammodation with
a host family in Maltz, John aud Valerie Dalli, While residing in the residence of the
Dailis, Samantha slips on some wet paint which Mr. Daili had spilled while painting the
Kitchen and she seriously injures her back. She 16 unable to attend her classes for the rest
of her stay in Malia. She alleges that spousces Dalfi fed her pasta each dav and provided
her with a room in their humid basemeit in conditions which ate verv different from
those advertised by English Services I imited in the Netherlands, Samantha retums t© the
Netherlands and would like to bring proceedings against both English Services Limited
and Mr. and Mrs. Dalli. She entered mto no written agreement with John and Valerie
Dalli bur had signed a contract with English Services Limited. The contact has no cholce
of law clause but contains various references 10 provisions of the Dutch ivil Code.

Bnglish Services Limuted is insured by London Insurance Corporation ple. an Fnghsh
insurer. The insurance contract is governed by Epglish law and contains a jurisdiction
clause in favour of the Fnglish Courts. Upon receiving a claim from English Services
| imited in connection with the above accident. [ ondon Insurance Corporation ple brings
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an action in England for a declaration that the msurance contract 1s vold on grounds of
non-disclosure of a material fact. English Services Limited is notified with the Tinglish
proceedings but ignores them. A judgment is given by {he English Cowrts declaring the
insurance policy to be sull and void. Lnglish Services Limited would like w bring
proceedings in Malta against London Insurance Corporation ple Lo recover any amount it

may be compelled to pay 10 Samantha.

. Advise whether the Dutch Courts have jurisdiction o enteriain Samantha’s
claims against English Sepvices Limited and spouses Dalli piving reasons for
YOUT ANSWEL [34%4)

i, Advise on the law applicable to amantha's claims giving reasons for your
answer, [ 33%]
iil. Advise on the effect which recognition of the English judgmens would have in

Malta, and whether English Services Limited may raise any gelfence agaist
the recognition in Malia of the English judgment obtained by London
Insurance Corporation ple [33%].

6. Discuss the relevance and sphere of application of the notion of domicile as a
connecting factor in Maltese private international Lave inciuding any applicable Euvropean
Union private international law regulations.

Pc.'::je_ 2 oF



FACULTY OF LAWS

PEPARTMENT OF PU RLIC LAV

FUNE 2015 EXAMINATIONS

ENAMINATION: PRLS014 — Private International Law

DATE: Friday 167 June 2015
READING TIME: 2.
DURATION OF EXAM: 8.35am - 11.35am

- % 250m

ANSWER ANY THREE (3) QUESTIONY

ALL OUESTIONS CARRY EQLA LAVIARKS,

i, SThe process of which the claim (Canse of
cetion) falls miy be 1 ' RIEAT [ applicable law pnoposes.”
Discuss whethor you agree -4 Maltese court is free 10

carry out such a process solely by reterent

1

Elizabeil Price was staving at fhe Grand Hotel i Qawra which is owaed and
operated by Refalo Propenies Lt a Mallese company. Refalo Properties Limited is
spsured with Best Insurance Undenwiiiery [ i, an English insurer. Elizabeth booked her
accomodation at the Grand Hotel through a well Jmown website displaying hotel
accomodasion offers all over Burepe. Whike exiting the hotel, she slipped on a carpet and
fatl down the stairs, Elizabeti complained that the carpel was overhanging a step giving
her o false sense of security, As a result of the accident. Elizatieth fractured her hip and
sustained a permanent disabiliny. Two and a haif vears afrer the accicent she seeks
compensaiton by means of u fenwer sent v her Lrghsh soticitor i Refalo Properties
Limited. Under Maltese law, the period of prescription [og an action for darmages i wrt1s
o vears while a contractual action {8 barred by the lapse of five years. Under English
law there is a liree year lmiation period in both cases. The heads of damage under
English law are wider than those alloveed under Mullese law and the quaptification of
ench head of damages is also expected 10 be higher under Fnglish law. Both Maltese law
and Engiish Jaw do not aliow the ciatman: to file a clirect avtion against he msurer in
circumstances such as those arising n this case. Relalo Properties Limited infoms Best
Insurazee Underwriters Lid ahout the lepal lerrer it bas received from Flizabeth Price but




the insurer yepudiates labiliny for breach of pulicy conditons by the s e rings oy
action against Refato Properties fimited before the Linglish Courts for a declarasion that it
has no lability undes the insurance policy. Refalo Properties Linnted comes 1 vou foy
advice and requests a reasoned legal opinion on the following issues:

1. Advise Retaio Properties Limited whether Elizabeth Price may bring court
proceedings in England in respect of the injuary she has sustained [ 35%]
i. Advise Refalu Properties Limited whether it may defear the claim of Lhizabeth

Price on the eround thai it js time-barred. and whetler Bability and the
assessiment of damage would be regufated by Maltese law or English Jaw
[33% 'l

1. Advise Relale Properties Limited whether an English judgment declaring that
there is ne labilite under the insurance policy would be enforeesble in Malta
amd what it shoulil do oree it is notfied with the proceedings filed agaimst it

hy Best Insurance Underwriters Ll Would your answer be anv different if

thie policy ol insurance contained a cluuse stating that all disputes henween the
psurer and e imsured are subject to the jurisdiction of the English Courts?
F3(0%4]

-

3, Discuss the extent to which i may be possible for a judgment debror, m
pracecdings lor the recognition and enforcement of a forefen judgment in Malta, 10 rase
a defence relating 1o the jurisdietion of the forelgn cowt which gave the jundgment. Your
answer s 1o deal both with foreign judgoents ceming from Furopean Hnian and foreign
judgments coming from shird States (1o Stutes not forniing parl of the Furopean Union
and the Furopesn Beanomic Area),

euisLe e 11‘ Malta whick provides advertising space
on ity websites o online g CoIpEniEs ar f‘Llnd the world, Afler exienslve
negotiations and numerous wips by The manzeing direcior ol Pulse Limited 1o the affices
of Ceka sro., a company established in the Crech Repubiic (ELD. the parties have
Soyrminlatedt o drafl agreement stating that the Lermis J]ld conditions of the proposed supply
of advertising space. The drafi contrac also ¢
dispule, the parties wili
which was ideptis

provision on te applic

s a ctause staing that in the eveni ot a

subinit o 1he t:-.\;c‘m;»‘;j\-c wiadiction of the cowrts of England
Cile parties as a neunal forem, The dralt contract containg no

fe e, Cedn <o, suddenly refuses to sign the contract, [alse
Limited would like to claim compensation from Ceka sro. for all the expenses i1 jras
incurred but is unsere of its chances of succesy since Czech Jaw, Cnglish law and Maltese
Jaw have different solutions o the admissibliny of sucl o claim. Pulse Limited signs a
contract for the pravision of adveriising smice witlh Chama L1 o company esiab
in Oregon 1USAYL This cor ction cignse and no choice of Taw
clavse. Obama LLC considers that the advertisad space provided by Pulse Lhuied was
nol provided in a promiment aea ol the welaite. in breach of the agreed terms, and
refuses 1o pay.

CLoCOnLAiTS Hu




L. u\lsr i' dse Limited on the law applicable 1o 018 claun lor compensation

1 s r.0, and Uie bssues whicl would be regulated by the applicable

4 ¢
Law L4070

i Advise Pulse Limited whether iU may sue Obama LLC in Malta and the Taw
which would be applied by a Maltese court (o determine whether Obana L1.C
has a good defence to refuse (o pay. {30°0)]

Obama LLC sues Puise Limited in the courts of Oregon for losi profits arismg from
sreaclt of contracl. Pulse Limited considers that it respected the lerms of the contract and
raises a defence 10 this oifect in the courts of Oregon. Judgment 1s given apainst Pulse
[ imited ordering it to pay damages 1o Obama LLC quantified in accordance with US law
and awerding interests on the sum due as demages at the rate of 12% per annum until the
date of elieciive paymont

1t Advise Pulse Limited whether the US judgment obtained by Obama LLC
may be recognised and enforced in Malta {30%}

1

3, I')i%fcus&; the changes made by Repulation [T 117 121572012 (the "Brussel
Regulation”™) in so far as the rules CORCErHng JUrsdiclinn aursemnents a
the extent Lo which it madifies or conlirms the case Inw of the Layopeds) Court of Justice
with resneet to Counell Regulation (10 No. 44,2001 (o "RBr ts [ Regulation™) and
the Brussels Convention. i vour answer indicate als whether Anicke 25 of the Brossels
| Recast Regajasion epplies o choice of court agreements eomferving jurisdiction on the
Maltese Courls between persons not domiciled i a Member State.

5 1 Recast
o conceraed and

-

6. . ene nalion s martied Wooan Dnglish domictliary. in accordance with
the civi] law Aalta. They have becore hubitualiy resideni in France wi here ey have
Hved for 2 considerable number ol vears, On & ip o Lia 1\ H mects W2, divorees his first
wife in Freland but before e mznazes w marty W2 he dies of 4 heart attack in Naly. He

s however before his decease left a will made m italy in his hand feaving all bis
warcddly goeds 1o W2 He hiag lefl a considerable este with immovahles in England, lialy
Midia and ofher movables. These have I purchased mainly dusing his first
mariage. Samantha, his daugh‘tel' from the first marmiage wgether witly her mother is
seeking vour advice. Advice on whother they can claim any share o the estate clearly
ying the issues which need o be resolved and i accordance with which Taw,

Wl

e



UNIVERSITY OFMALTA

FACULTY OF LAWS

DEPARTMENT OF PUBLIC LAW

LILDTVYEAR (2014/15)

SEPTEMBER 2015

EXAMINATION: PBL 5014 - Private International Law
DATE: Tuesday, 15t September 2015
READING TIME: 10,00 am — 10,05 am

DURATION OF EXAMINATION: 160.05 am - 0105 pm

ANSWER ANY THREE (3) QUESTIONS

ALL QUESTIONS CARRBY BOUAL MARKS,

wee of Rogulation nl (j
2\(\".1 K

COMPULEr PIOraner

P PoEIst (Jmah, Bovery laru
18 0 be us.-,d in a new r.:ie.x-"ic.e which will be Jaunched on
development of the prog was carned out in Maly ;
meetings wers he.d ot the premisss o‘ First GmoH in (mr]mn\f Saon alw develuping the
programung for I rsl Gmb¥l, Mario Peeclob d *velo]‘u‘(', a similar programme which be sold
0 a comperirer of Brst Gmb¥. According 1o Erst (abH, Mano Tacciol had agr
work exclusively for it and he could, thmr*fm‘e, netiher
programme 1o 118 competitor, Marlo Facelol does not agree with ihis irterpretation of the
gureement and argues ther it cannot be concluded thar i conta
fang on his part. Erst GmbM refuses 10 pay the lldli ce of price due ta Marin
inl and also nstituies proceadings in Gernany aga t OmiH claims that

ages are be a\\-':.zux.lw 0 1IN tort in fe he German Livil Crde,

eed o

devolop nor sell a simila

ed oan exclusive

undert

|




Datwea b
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3

AT e

fI’
[

i Acvise Marto Faeoio, whether he may contest the Jurisdiction of the Germay
Courts {3504)

i Advise Marie Faceiol en the taw applicable (o the claim of Frst GuibH agamst
him inciading whether German law will regulate the interpratation of the

Contract 3394

i, Advise Mario Faceiol on what he could de o attempt to recover
nrice dug to hzm from Erst GmBH. [3094]
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ANSWER ANY THREE (3} QUESTIONS

ALL QUESTIONS CARRY EQUAL MARKS

1. George is a Canadian national living in Ottawa, (Canada. He comes 10 Malta to
marry his girlfriend Alexandra, a Maltese national domiciled 1n Malta, with the
‘ntention of setiling down in Malta. The couple go t0 Rome for their honeymoon and
stay with Petra, 4 friend of Alexandra, Petra is Maltese national who has been
working in Rome for 3 years. In Rome Petra has a vehicle which is insured with
Premier Insurance, a cOmMpany registered in Qatar but which has an agency in most
Member States of the Buropean Union including Malia. While driving the newly
married couple around Rome, Petra gets distracted and crashes into the parked vehicle
of Bella, a Dutch tourist who is also on holiday in Rome. The vehicle of Bella suffers

extensive damage and George ig severely injured, He ‘s admitted to Ospedale Cioffi, a

private hospital in italy. While in hospital George contracts MRBA, 2 serious
infection caused by bacteria in hospitals. George suffers serious complications as 4
result of the infection. He is kept in hospital for three weeks at a cost of EUR
30,000 but remains with a permanent disability requiring future medical care and
assistance at an expected cost of EUR 50,000 per year. The laws of the different
countries mentioned above recognise different heads of damages and also have
different solutions on whether the link of causation between the accident and the
MRSA infection is broken. There are also different solutions on the nature of the
action against Ospedale Cioffi.

i, Advise George whether an action against Petra and Ospedale Cioffi may

be brought in Malta giving reasons for your answer. [25%)

il. Advise George on the law which would be applied to determine his claims

for damages against Petra and Ospedale Cioffl. 125%]

A oFS



1il. Advise Bella whether she has any possibility of instituting an action fo

recover her damages in her home State, Holland, giving reasons for your
answer. [25%]

George has settled down with his wife Alexandra in Malta. He is advised that a Court
in Canada will assume jurisdiction over uis claim for damages against Petra and
proceeds to sue Petra in Ottawa. Moreover he is also advised that the Canadian court
will also find Petra responsible for the serious complications as a result of the MRSA
infection and will condemn her to pay damages in the region of $500,000 for

pecuniary and non-pecuniary damages. and a further $50,000 for future medical costs
until he lives.

1v. Advise George about his chances of enforcing an eventual Canadian

judgment in Malta against Petra and her insurer giving reasons for your
answer. {25%]

2, Analyse the tules regulating the jurisdiction of the Maltese Courts and the

rules regulating the applicable law in the case of claims concerning immovable
property and tenancies of immovable property situated in Malta and outside Malta.

Examine also whether a foreign judgment concerning an immovable situated in Malta
may be recognised and enforced in Malta.

3(a). Henry is a successiul Maliese banker working for an American (US) bank
in London, He has a house in Malta and in Gozo where he comes for holidays
regularly. During one of his holidays he meets Lara in Qannat. She is a Canadian
fashion model residing in Paris. They coutt for a year or 50, S€€ing each other as often
as their punishing work schedules permit in Europe and the US. Eventually they
decide to marry in Malta, They then purchase property in California but live
essentially separate lives as qeither of them have given up their profession.

One year into his marriage Henry finds out that his spouse is already married to
Sheikh Zangitti, a UAE natioral resident in Paris. He counfronts his wife who admits
to have been economic with her past. She claims that the Sheikh means nothing to her

anymore. She also claims to have married the first time in Paris according to the
religious form of the Sheikh’s religion.

Henry has sought your advice. Identify the issue

s which need to be determined by
conflict of law rules and write a reasoned opinion advising Henry of his options.
[50%].

And

(b} Discuss the scope and main features of EU Regulation 2201/2003 (“the Brussels 1l
bis Regulation”) [50%].

4. “Although foreign law may be the applicable law in a case involving &

foreign element, the overriding mandatory provisions of the law of the forum and the
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public policy of the forum may have an impact on the outcome of a dispute.” Discuss
this statement. In your answer consider also the difference, if any, between the effect

of invocation of an overriding mandatory provision of the forum and that of a rule of
public policy of the forum.

5. Malita Ltd, a Maltese compaiy, sells machinery 10 Cordoba S.R.L, a
Spanish company operating in Spain. The contract stipulates that delivery of the
machine is to take place at Malita Ltd's premises in Malta and that Cordoba S.R.L.
will be responsible for all transport arrangements to Spain. 0% of the price is paid
upon delivery while the balance is to be paid within one ysar from the date of the
contraci by bank transfer 1o Malita Ltd’s bank account in Maita. The contract of sale
contains no juridiction clause and no clause on the applicable law. It is signed in
Madrid. Contemporansoulsy with the signature of the contract of sale, Belgica S.A., &
Belgian subsidiary of Cordoba $.R.L. and having its principal place of business 1n
Belgium, appears on a separate contract to guarantee the payment of the price {0
Malita Ltd as surety of Cordoba S.R.L. Upon the insistence of the director of Cordoba
S.R.L, the contract of suretyship is said to be governed by Belgian law but the

directors of Malita Lid refuse the proposed jurisdiction clause in favour of the Belgian

Courts, Cordoba S.R.L. alleges that the machinery is defective and fails to pay the

balance of the price on due date. Maltese law, Spanish taw and Belgian law have
different remedies concerning the rights of the purchaser in the case of defects in
things forming the object of a contract of sale. There are also important differences in
so far as the rights of the creditor against the surety are concerned.

i. Advise Malita Ltd whether it may bring an action for payment of
balance of the price against Cordoba S.R.L and Belgica S.A in Malta
giving reasons for your answer. [25%]

il. Advise Malita Ltd on the law which will
Cordoba S.R.L and Belgica S.A givi
[25%]

regulate its claims against
ng reasons for your answer.

Before receipt of your advice, Cordoba S.R.L institutes an action against Malita

Lid in the Spanish courts asking for a rescission of the contract of sale. Malita Ltd
is notified with the proceedings.

iii. Advise Malita Ltd on the consequences flowing from this and what it
should do in the circumstances, giving reasons for your answer. [25%

iv. What would your answer 0 questions (i) and (il) be if the contract of
sale contained an exclusive jurisdiction clause in favour of the courts
of Spain [25%]

6. Discuss the changes made by Regutation (EU) 1215/2012 (the “Brussels |
Recast Regulation”) to the rules concerping (1) the jurisdiction of the courts of a
Member State over third State defendants (i.e. persons not domiciled in a Member
State) and (ii) jurisdiction or choice of court agreements.
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ANSWER ANY THREE (3) OGUESTIONS

ALL OURSTIONS CARRY EQUAL VARKS

i Giorgia Rossl 1s an Ltalan national habiivally resident i Tialv. Sheis: g
(0 Alexander, a Maliese nationa. domiciled in Malta. Giorgia comes i0 \/ﬁa,ua, for a
holiday with her ltalian friend Alessia and the two friends stay in a holiday home in
Qawra which Alessia Las vented over the internet from lan. an ‘r g'l_l =h demicilee. for
a period Of TWo W eaks. The lease contract contains & clause stating that all dispuies

shall he govemed by English law and are subject to the gxclusive jurisdiction of the
English Courts. One cveming. Alessia decides to cook dinner in the holiday ] noms in

= - S
negligently leaves the gas ™

Oawra. She o U Flowing wldno ul g flumk,
Giorgia is killed and lan's holiday homs i
Alexwander moves back o L\‘Ld and Tan )

ordl 58S

e universal el is
the Wialiese il €
eirs of tThe v u.ﬂ ai__d )

. Howe

) de.ce.ased,




i1 Advize Alexander whether he may bring procesdings for damages n
Malta. and whether the damages due to him would be established and
quantified accor ding 1o Maltese law Or rabhian law. [33.3%0]

111.

advise Lan on the courts which have

damags due t© him under the rental contract. and whether an English

iudgiment or @ _M liese md*nnm awarding him such damages would be
enforceable against Alessia in lialy. [33. 30%]

jurisdiction to hear his claim for

’_-1 Analyse the axtent of the jurisdiction af ihe Maltese Courts to
judgment on contracinal claims, in cases where per cormance under the coniract is to
Lal\u, place in Malia and outside Malia, with reference 10 the rules of jurisdiction in the
Code of Organisation and Civil Pr

Procedure (Chapter 12 of the Laws of Malta) and
Regulation (E10) 1215/2012 {the

give

nnnnn “Bruseels | Recast Regulation). In your answer
evamine also the meaning of a claim i coniract with reference to relevant judgments
of the Europeasn Court of Justice.

3.

Discuss the changes made DY Regulation U:”J'} 1213/2012 {the
“Bl'u.sseiq [ Recast Reguiation) witn respect 1o the procedure for the recogninoy and
enforcemant of foreign judgments. and contrast this procedure with that for the
anforcement of foreign judgments under £

- BU Regulation 220172003
iz Regulation™) and the Code of Organisation and Civil Procedure.

recogaition and
(“the Brussels 1

L, Analyse the following two 2% issues.

i. the priviliged role i i private international 12w, [50%] and

i, thr:-, status and pro o law in procesdings having a foregn lement
brought before the Courtc of "l\la'lia 130%].

3. ' et Waw Limited iz a Maltese company ders
who are also its directors. It offers betling OpPOTIUMITES in rai?-.i_i_t_._ﬂ__ W ontei u_onal
sports competitions by mEans of a new mobile applicarion which 1t

download on their mobile 1,31\0:1': wherever n the worl

and conditions for use of the mebile :apnlm ATION 15 H:J the ¢

o .

s Couris BCT Now

LY

3 u_u.bsaduuies ouside L\-’T_a‘l_ta,.

o o."mc.e Chranches or s

Wi DLL

u-\.llng.s iny _'r ARG
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According to German faw, hetting contracts with customers regident in Germany are

formatly invalid unless preceded by a standard w arning in German. There is no such
requirement under Greek law and \Ialtem, law, Sabrina, a customer habitually
resident in Germany who also lost & considerable sum of money after placing bets on
her phone, wants to bring an acticn fu 2 declaration that her contract with Bet Now
Limited is formally invalid as it was not preceded by the warning together with a
claim for restitution of 21l the money she has lost,

A regulatary authority ip the United States ¢ 1151d615 that Bet Now Limited is acting
in hrea ‘n of its lezislation as it is offering betting services without a license, Upon an
application of the reguiatory authority. & Court in the United States orders Bet Now
Limited to pay a penaliy of $2.000.000 o the U S regulatory authority on the ground
that it is operating in its jurisdiction without a l1cense. Al the same time, a Swedish
Cowrt conderrns Bet Now Limited and its directors to pay EUR 1.000,000 as damages

to a Swedish state monopoly respousible for the

regulation of betting in Sweden for
brageh of s exclusive

license to affer befting services in Sweden. Robert Srath. an

American citizen, also obtains a judquN from a court in the TUnited States ordering
Det Now Limited to refund the money he has lost when placing bets on s mobile
phone

Bet Now Limited and its direciors have been validly notified with all the

procesedngs
broucht against them.

i 1 relaiion io ihe 'lalm 1110L1u] L)*'y MNico, advise Bel Now Limited whether
i miay Contest {he ‘|1.'11‘1‘3d‘ci101“1 ol the French Courts snd wheather 1t ey
- 1. \,,._ ......
rely on Gresk law

a5 opposen 1o French law. '_;DL}"UI :
In relation to the claim brought by Sabrina. zdvise Bet Now Limited
" whether her contract will be considered tw be formally invalid WAl the
answer be the same if procesdings are brought in Malta and not i

e 5
‘L._Tt’”Tlc:LD'\'_} 239 o]

L=

f'he ey ecnsh state monuml\f mJ

ivil Court under Regulation IETT‘
egulzfion) for th emorce tin Malta ot i
et MNow Limited and 1tz divec Lmq

whether T_'L'l'-f\_' may CU..‘;C Ay - defence

jinet sueh an application, [23%5]
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ANSWER ANY THREFE (3) QUESTIONS

ALL QUESTIONS CARRY EQUAL MARKS

b, Giovane Limited is o Malttese company which aets as a distwibutor in Malta. 1t
is wnformed hy the supplier Befla Moda S.r.b., 4 company established in Italy. that the
distributorship agreement hetween the parties 1 rerminated with immediate effzct.
Giovane Limited is informed that Bella Mada S.e.l. intends to open its own outlets n
Malta, Giovane Lirnited wishes to bring court proccedings in Malta with the
following claims: (1) a claim that Bella Moda S.r.l. was in breach of its obligations
under the distributorship agreement as it was providing it with products of inferior
quality to that stipulated in the distributorship agreement and {i1) a claim for damages
in tort on the ground that Bella Moda Sl had acted in bad faith when it promised
Chovane Limited that it would remain its sole distributor in Malta. and that on the
hasis of such promise, Giovane Limited had entered wio o five year fease agresment
with third parties for the opening of another retail outlet in Malia. The distributorship
agreement contains the following clause: " Disputes arising trom ihis agreenent shall
subject ro the exclusive jurisdiction of the Iralian Couris. " There is no choice of law
clanse. Advise Giovane Limited which court or courts have jurisdiction to toke
cognisance of each of these claims, and on the law applicable o these claims, giving
reasons for vour answer. Also advise Glovane Limited on the procedure io enfurce an
Italion judgment in dlala.

s .Buropean Union instruments on private nternational law state that they ate
applicable “in civil and connnercial matters.” Explain the meaning and relevance of
this phrase with close reference to the relevant judgments of the Furopean Cowrt of
Justice and the Maltese Cowts.



3. Edward is a Maltese member of the European Parliament (MEP) residing in

Brussels. Being a Maltese politician, he 18 well-known in Malta, but also has a
network of friends and many work colleagues in Brussels where he has been living for
the past four years. Dortan. a Maltese journalist domiciled in Malta, posts an article
on his website alleging that Edward is having an affailr with a prostitute. Dorian has
no presence in, or connection with, Belgium or the United States. Edward is advised
that Belgian law allows an action for damages for interference with his right to a
private life. He is also advised that since Dorian’s website is accessible in the United
States, a U.S. Court would exercise Jurisdiction to adjudicate upon an action he may
decide to institute there against Dorlan. Furthermore Edward is advised that in such
cases the Belgian Courts would award moral damages in the region of EUR 50,000
while the 1.8, Courts would also award punitive damages if Dorian is unable to prove
the truth of the allegations contained in the article, Edward sues Dorian for damages
i the Belgian Courts for interference with his right to a private life. Two weeks later
he also files another action against Dorian in the United States for defamation. Dorian
is validly notified i Malta with both sets of proceedings. Advise Dortan on what he

should do in the circumstances, including whether the eventual judgments from the
Belgian and US Courts would be enforceable in Malia against him.

4. Discuss the Maltese private international law rules to determine the validity of
marriage and those dealing with the recoguition in Malta of foreign judgments on

divorce coming from a third State (L.e. from the courts of a State not forming part of
the European Union).

3. Matthew 1s a Maltese law student at the University of Malta. Sabrina 1s an
[talian national following a masters degree at the University o Bologna but she cores
to Malta for one vear to attend an English language course. After six months from her
arrival i Malta, Matthew and Sabrina go to the south of France for a holiday. They
lease a holiday flat in Nice {France) from  Olivier Bergeau, a Belglan national living
i France. They sign the lease agreement which contains a choice of court agreement
conferring exclusive jurisdiction on the courts of Belgium. Maithew and Sabrina go w
a French beach and they each hire a powerful jet ski personal watercraft, While using
the jet ski they crash into each other and are both injured. Matthew believes that
Sabrina 15 at Fault because she did not know how to use the jet ski while Sabrina
believes that Matthew was negligent since he was driving the jet ski very close to her
to show off. The holiday ig speilt and after being both hospitalised for two days.
Sabrina and Matthew return to Malta where they require further medical attention.
Assume that French law, Italian law and Malrese law have diffecdng solutions on the
issue of responsibility for the accident, recognise different heads of damages and also
award different levels of compensation. Matthew’s doctor in Malta certifies that he
has sustained a 3% permanent disability and Matthew would like to attempt to claim
compensation from Sabrina. Matthew also receives a fetter from Olivier Bergeau
stating that  1f he fails to pay the rent within three days, proceedings will be brought
against hint in Belglum, Matthew comes tw vou for advice.



Advise Mafthew in which cowrts an action for damages against Sabrina
may be instituted. [20%]

Advise Matthew on the law applicable to his claim for damages. [20%4]

i What would vour auswer to question (1) be if Sabrina weve not an [talian
naticnal, but a c¢itizen of India domiciled in Irdia but silll following the
English language course in Maita. [20°4]

3 Advise Matthew which Courts have ']Lu‘iqclictiml 10 the event that he fails 1o

pav the rent and 1 suad by Olivier Bergean. [20173)]

Before Matthew has taken a decision an how to proceed, S: nlma Il

files an action in the
trench Courts for a declaration that Matthew i3 l_c:prL‘hlh] the accident. Matthew

i3 valdly notified in Malta.
What is the effect of such an action. 1f any, on your answer io question

(1)
and what do you advise Matthew to do in the cireumstanees? [20%)

a. Discuss the rules of jurisdiction which are applis Lt
civil and commercial matters

oy the Maltese Courts n
whers the defendant 1s dom '15[]. im a "_ 7 S' $
where the defendant is not domiciled in 2 Member State of ‘J“u, T
Buropzan Economic Areal,
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ANSWER ANY THREE (3) QUESTIONS

ALL OUESTIONS CARRY EQUAL MARKS

1. Kayne and Max are United States citizens from Texas, US. Kayne comes 1o

Malta to visit his cousin Max for 4 weeks. One year ago Max married a Maltese
woman and is living in Malta in an immovable property acquired with his wife,
though the couple intend moving to Texas as soon as possible. During Kayne’s stay in
Malta, Kayne and Max decide to go to Sicily for a weekend by the beach. They each
hire a powerful jet ski. While using the jet skis they crash into each other and are both
injured. They consider each other at fault for the accident. The holiday is spoilt and
after being both hospitalised for two days, Max returns (o Malita while Kayne flies to
Texas where they both require further medical interventions. They both end up with a
permanent disability. US law, Italian law and Maltese law have differing solutions on
the issue of responsibility for the accident, recognise diffevent heads of damages, and
also award different levels of compensation. Compensation according to the law of
Texas would be four times higher than that awarded by a Maliese or ltalian Court and
a Texas court may also grant punitive damages to punish the wrong doer for gross
negligence. Maltese law considers Max to be still domiciled in Texas, US.

1. Advise Max whether he may sue Kayne in Malta and whether Kayne may
sue him in Malta. {25%]
Advise Max on the law applicable to his claim in the event that
proceedings are brought in a Member State of the European Union. [25%]

i,

Before Max has decided what to do, Kayne brings proceedings against Max in Texas,
US. Max is duly served with the proceedings but ignores them. The Texas Court gives



Judgment ordering Max to pay Kayne $200,000 as compensation for pecuniary
damages, § 30,000 for moral damages, and a further $ 20,000 as punitive damages.

iii. Advise Max whether the Texas judgment may be recognised in Malta and
eventually enforced over his immovable in Malta. [25%)]
Would your answer to question (iil) be any different if the Maltese Courts
had rejected a claim by Kayne in previous proceedings brought in Malta
on the ground that Kayne was responsible for the accident? [25%)

iv,

2

L

Analyse the rules regulating choice of court agreements (jurisdiction

clauses) under Regulation (EU) 1215/2012 (the “Brussels I Recast Regulation™), with
close reference to relevant judgments.

3. Two Maltese nationals married and domiciled in Malta have emigrated to
Australia with no fixed intention of living there permanently. While in Australia they
have fallen out and divorced before an Australian Court. The husband has then
returned to Malta and the wife has finally settled in France. The husband wants to
remarry a Maltese girl. Write a legal opinion advising the husband. What if the parties

had settled and divorced in England rather than Australia - would it have made any
difference to your advice?

4. “Although foreign law may be the applicable law in a case involving a
foreign element, the overriding mandatory provisions of the law of the forum and the
public policy of the forum may have an impact on the outcome of a dispute.” Discuss.

5. Joseph Ciantar, a Maltese-domiciled accountant, reads an advert in a
Maltese magazine and decides to purchase a new computer for his office. He fills in
the order form contained in the magazine and sends it to Athena Corporation, a
company registered in Greece, which sells its computers directly to purchasers. The
computers are manufactured in Korea. After two weeks, the computer armrives in
Malta. The invoice which accompanies it states that the contract of sale is subject to
the exclusive jurisdiction of the Greek Courts. It also states that the contract is
governed by the law of Korea and that any defect in the computer must be notified to
Athena Corporation within 15 days from receipt, and that if the purchaser is not happy
with the terms of the contract he may return it within 3 days from the date of receipt

and obtain a full refund of his money. Joseph Ciantar reads the invoice but pays no
attention.

One month later the computer manifests a fault which renders the computer unusable
and unrepairable. Joseph Ciantar calls Athena Corporation but he is told that it is too
late to lodge a complaint. As a matter of Korean law, Joseph Ciantar would have a
claim for damages for breach of contract but the provision for notification of the

[



complaint within 15 days would be upheld and would give Athena Corporation a
complete defence to Joseph Ciantar’s claim.

Joseph Ciantar cannot meet the costs of overseas litigation and would like to sue In
Malta. He is also worried about the 15 day notification period provision to which he
had paid no atteniion. Joseph Ciantar comes to you for advice. Advise him on the
private international law aspects raised by this factual scenatio, In particular whether
he may sue in Malia and whether Korean law would be the applicable law.

6. Discuss the effects of the recognition of a foreign judgment in Malta. Then,
proceed to examine the procedure for the enforcement in Malta of a forelgn judgment
coming from the courts of an EU Member State after the eniry into force of
Regulation (EU) 1215/2012 (the “Brussels 1 Recast Regulation™} and the rights, if
any, available to the judgment debtor in terms of the Regulation.

Lt



University of Malta
Faculty of Laws
May/June 2018 Examinations

PBL4G13 — Private International Law

Thursday 31% May 2018 Duration of examination: 8:35am — 11:35am

INSTRUCTION TO STUDENTS:

Answer ANY THREE (3) Questions. ALL Questions carry equal marks.

1. LSA is public authority in Liberia responsible for the safety of ships, [t opens an
office in Birgu, Malta to be able to provide services to ships registered in Liberia while
they are in the Medilerranean Sea. Nikiis a Liberian national employed by the LSA to
work as a safety officer in its office in Birgu. Niki has settled down in Malta where he
habitually resides. He has also married Maria, a Maltese citizen, with the intention of
settling down permanently in Malta. His contract of employment with the LSA is governed
by Maltese law but is subject to the exclusive jurisdiction of the Courts of Liberia. The
contract of employment states that Niki’s gross salary is EUR 2000 per month. It also
contains a clause which says that the LSA cannot be held responsible for any injuries or
death suffered by the employee at the work place. The State of Liberia has suddenly enacted
an emergency law designed to reduce its public deficit, which law imposes a reduction of
25% in the salary of all officials and employees of public authorities. The reduction is
mandatory in nature and applicable also to staffin a privale-law employment relationship
with a public authority, irrespective of law applicable to the employment contract. The LSA
immediately proceeds to cut Niki’s salary. Soon after, Niki is also injured while carrying
out his duties due to the fact that the LSA did not have sufficient funds to purchase safety
equipment for its employees. Niki would like to be paid his full salary apd obtain
compensation for the injuries he has sustained. He does not want to sue in Liberia as the
Liberian Courts will enforce both the reduction in his salary, and the LSA’s exemption
from liability. He therefore sues in Malta. The LSA has just received Niki’s sworn
application and comes to you for advice. Advise the LSA, including on whether it could
contest the jurisdiction of the Maltese courts and on whether it may rely on the mandatory
provisions of the law of Liberia imposing a reduction in Niki’s salary and on the clause 1n
the contract of employment exempting the LSA from liability.

o
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2. Mario Fish is a United States (U.S.) national, resident and domiciled in Malta for
the last twenty years. He owns a housc in Malta and an undivided share in his late mother’s
estate in the U.S. Maric Tish is a successful programmer and he undertook to develop a
phone application for Danke GmbH, a German company. Mario Fish developed the
application in Malta, but he physically handed it over to Danke GmbH on an external hard
drive in Germany. Soon after developing the application for Danke GmbH, Mario Fish
developed a similar application for Pear LLC, a US Corporation which i3 a competitor of
Danke GmbH. Pear LLC manages to launch its new application before Danke GmbH.
Danke GmbH claims that Mario Fish had agreed to work exclusively for it and that
therefore, he could not develop a similar application for Pear LLC. Mario Fish does not
agree with this interpretation of the agreement and argues that it cannot be reasonably held
that it contained an implied exclusive undertaking on his part. Danke GmbH refuses to pay
the balance of price due to Mario Fish. It institutes proceedings in Germany against Mario
Fish in tort, in terms of Section 823(2) of the German Civil Code, for damages suffered in
relation to lost sales from the European market. It also files an action for damages against
Mario Fish in the United States, claiming damages sutfered in relation to lost sales from
the U.S. market, In terms of the law of the United States, the U.S. Court has jurisdiction to
hear the action against Mario Fish. The agreement between Mario Fish and Danke GmbH
does not contain a choice of court agreement and choice of law clause. It is drafted in the
English language but contains various references to the provisions of the German Civil
Code (BGB). Marie Fish fears his financial ruin and requests your advice. Advise Mario
Fish on relevant issues of jurisdiction, applicable law and enforcement of judgments,

including on whether he may do anything to recover the balance of price due to him from
Danke GmbH.

3. Discuss the role of the Jex fori in private international law and the extent to which
it enjoys a privileged status in cases involving a foreign element after the entry into force
of Regulation (EC) No. 593/2008 (the “Rome I Regulation™) and Regulation (EC) No.
864/2007 (the “Rome 11 Regulation™).

4a  Frank Dimech is Maltese doctor resident in Mosta. He purchased a motor vehicle
from the website of Best Cars Limited, an English company, for a very good price with the
intention of re-selling it to his mother-in-law at a profit. Best Cars Limited cancelled the
sale on account of damage allegedly sustained by the vehicle during preparations for its
delivery to Malta. IFrank Dimech considers that this is just an excuse to avoid the sale on
account of the exceptionally low sale price, and wants to bring an action to enforce the
contract. The general terms and conditions for internet sales accessible on the website of
Best Cars Limited contain a clause conferring exclusive jurisdiction on the English Courts
in the event of a dispute between the parties. In order to conclude the sale, Frank Dimech
had to agree to the general terms and conditions for internet sales after clicking on a
hyperlink which opens a window containing the said terms and conditions, It was possible
to print and save the terms and conditions but Frank Dimech pays no attention to them.
Frank Dimech comes to you for advice and requests a reasoned legal opinion on whether
he may bring proceedings in Malta against Best Cars Limited and on the law applicable to
his claim [509%],



Hols, Rebececa Magri, a Maltese national who has been working in France for the last two years,

visits the show room of Best Cars Limited in England with Thibault, her French boyfriend
who is habitually resident in France. They go for a test drive with one of the vehicles around
the block. Thibault loses control of the vehicle and Rebecca is seriously injured. It results
that the brakes of the vehicle were defective, but it also resulis that Thibault was
overspeeding and driving dangerously. As it is unclear who is to be held responsible for
the damage, Rebecca wishes to sue both Thibault and Best Cars Limited. Advise Rebecca
on the courts which have jurisdiction and on the law applicable to her claim for damages
against Thibault and Best Cars Limited [50%].

5. “The jurisdiction of the court of origin may not be reviewed. The test of public
policy may not be applied to the rules relating to the jurisdiction of the court of origin.”
Discuss whether you agree with this statement with reference to the rules concerning the
recognition and enforcement of foreign judgments in Malta, Your answer is to deal both
with foreign judgments coming from European Union and foreign judgments coming from
third States (i.e. States not forming part of the European Union nor parties to the Lugano
Convention).

6. To what extent have the amendments to the law relating to marriage from 1975
onwards in the arca of jurisdiction and recognition of foreign judgments in relation to
divorce and nullity suits facilitated the solution of private international law problems in this
area of law in Malta. Discuss. '
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INSTRUCTIONS TO STUDENTS:
Answer ANY THREE {3} Questions’

ALL Questions carry egual ma riks.

I. Horizon Limited (“Horizon™) is a company incorporated in Malta. Tt has a website
whereby it offers investment opportunities to persons resident in the European Union and
Canada. It encourages persons to invest their savings by the promise of altractive rates of
veturn. Horizon is based in Malta and has no office, branch, subsidiary or employees outside
Malta. lis directors are Greek, but they own an apartment in Malta. The contracts which
Horizon concludes with investors are slated (o be subject to the laws of Malta and the
exclusive jurisdiction of the Maltese Courts.

A regulatory authority of the Canadian Provence of Ontario considers that Horizon is acting
in breach of Capadian legislation designed to protect small scale investors. [t asserts
regulatory jurisdiction over Horizon on the ground that its clients are physically resident in
its territory. Upon the application of the Canadian Authority, a Canadian Cowrt orders
Horizon and its directors to pay a civil penalty of $500,000 to the Authority on the ground
that Horizon is operating in breach of Canadian law and its directors failed to apply for a
licence. Horizon and its directors were validly notified with the judicial proceedings in
Canada but had ignored them.,

A French company considers that 1orizon has unlawfully infringed its rights by opcrating
i France without a licence and touting its clients in France. It brings proceedings [or
damages in the French Courts against Horizon. Horizon defends the proceedings on the
merits, but all ils pleas are rejected. The French Courts condemmn Horizon to pay EUR
650,000 as damages to the French company. Horizon fails to appeal the judgment within
10 days as required by French law of procedure.

in the meantime, a German investor who has lost all his savings as a result of an investment
he had made with Horizon, brings judicial proceedings in Germany claiming damages from
Tforizon on the pround that it failed to inform him on the risks relating to the investment
and that the confract contravenes German legislation designed to ensure that ordinary
investors are aware of the risks they are entering into. Horizon has acted in conformity with -
the requirements of Maltese law.

Advise Horizon with respect to all the above claims.

ri')aﬁg_ oL 3



2. “The doctrine of overriding mandatory provisions has refained its function as a’
general correction mechanism in copfemporary European privale international law.”
Discuss this statement.

~

3. Mario js a Maltese national who has been residing in a town in Germany for the last
two years. He teaches English in a German private school, close to the Austrian border,
owned and operated by Carcarclla GmbH. a German company. Mario organises a school
outing to Malta so that his students may visit the neolithic temples of Hagar Qim and
Mnajdra. During the outing, one of his students - Gianluca Fiore - loses his life after
wandering off and falling off a cliff. Gianluca is an Italian national, His parents moved to
Austria soon after he was bormn and they have now been working in Austria for many years.
His other relatives are all in Ttaly. German law, Austian law, Ttalian law and Maltese law
nave different solutions with respect o who is entitled to claim damages in the case of
death. These laws also recognise different heads of damages. The family of Gianluca
considers that both Mario and the German school are liable for the death of Glantuca: Mario
for failing to supervise him and Carcarella GmbH for failing in its obligation to provide for
his safety. Mario 18 charged before the Maltese criminal courts with the crime of
involuntary homicide, He suddenly decides to never return to Germany, but e fears being
sued for damages abroad.

Advise Mario whether he may be sued outside Malta, whether his assets Malta may be
{razen in the event that civil proceedings are brought against him in a cout outside Malta,
and on the rules which will determine who is entitled 1o sue him for damages.

4. Mr. Smith, a United States national domiciled in France took on lease a private
holiday villa in Umbtia, Ttaly for two months from his friend Mr. Vella, a Maltese n ational
resident and domiciled in Maita. The lease agreement COntains an exclusive jurisdiclion
clause in favour of the Maltese Courts, When he arrives in Umbria Mr. Smith considers
that the villa does not meet the standards he was promised by Mr. Vella and he therefore
leases a luxurious villa from third parties at a rent which is three times higher than that
agroed with Mr. Vella. M. Smith also refuses to pay the rent to Mr. Vella. Mr. Smith brings
procecdings against Mr. Vella in France to recover the rent he has paid to lease aliernative
accommodation in Umbria together with damages for the anxiety caused to him and his
wile on his arrival in Umbria, Under Ttalian law and Mallese law such damages would not
be recoverable. Mr. Vella has just been notified with the proceedings brought against him
by Mr. Smith. He believes that the villa was precisely as he had promised to Mr. Smith and
says that he had also sent him pictures via e-mail. Mr. Vella does not want to pay anything
to Mr. Smith and wants to bring proceedings against Mr. Smith for payment of the rent.

Advise Mr, Vella on issues relating {0 jurisdiction, applicable law and the enforcement of
foreign judgments.

5. “When marriage-related issues atise hetween couples with diverse hackgrounds,
questions as to which legal systems and norms should be applied to the relationship
naturally follow with various potentially applicable systerns frequenily conflicting with onc
another.” Discuss.
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6. Discuss the legal provisions concerning the vatidity and effect of jurisdiction
clauses and choice of Taw clauses in commercial contracts.
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University of Malta
Faculty of Laws

June 2019 Examination Session

PBL4013 PRIVATE INTERNATIONAL LAW

Date: Thursday 6th June 2019 Duration of Examination: 8:30AM - 11:35AM

INSTRUCTIONS TO STUDENTS:

Answer ANY THREE (3) questions. All questions carry equat marks.

1. Siiema Bank pic is a Maltese bank engaged in internaticenal banking. 1t advances
a sum of money by way of overdraft to two of its clients, Mark and Matthew
Smith, who are Canadian nationals domiciled in Canada. Mark Smith owns a
holiday home in Matlta while his brother Matthew Smith owns an apartment in
Cyprus. Mark and Matthew Smith are in defauit. Matthew Smith comes to
Malta for two weeks and while in Mafta he immediately visits the head office of
Sliama Bank pic to attempt to renegotiate the terms of his overdraft and obiain
further credit. Sliema Bank plc has heard that Mark and Matthew Smitn are
being investigated for fraud in Canada and that a Canadian bank has also
obtained a final judgment against Mark Smith for defauiting on a loan and
ordering him to repay the bank the sum of 300,000 Canadian dollars together
with interest 2t 9.5% per annum and judicial costs. Sliema Bank plc would like ta
immediately recover the sums of moneay due to it from Mark and Matthew
Smith. !t is also concerned that if the Canadian judgment is enforceable in
Malta, it might not ba able to recover its dues from the property which Mark
Smith owns in Malta. Advise Sliema Bank plc whether it may bring proceedings
against Mark and Matthew Smith in Malta, whether a Maliese judgment against
Matthew Smith would be enforceable in Cyprus, and whether the Canadian
judgment obtained by the Canadian Bank in Canada is capabie of being

enforced in Malta. In your answer you should clearly identify the applicable
legal provisions.
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2. Veduti Limited, a Maltese company, owns a number of boats and sells tickets to
tourists to show them around the Maltese islands. Tickets may aiso be
purchased online prior to arrival in Malta. Last menth, one of its boats steered
by captain Mario Kale, a Romanian national living in Malta, callided at high
speed with a reef near Delimara. Four tourists (from Germany, France, Spain
and Haly) were seriously injured while another tourist from Romania lost his life.
The Romanian tourist had a wife and two children, and he had also been taking
care of his elderly parents in Romania who were dependent on him. Some other
tourists from Sweden who were unharmed all suffered from shock and have
claimed that their holiday in Malta was totally ruined. Mario Kale was a
fuli-time employee of Veduti Limited. It results that he was negligent as he was
busy talking on his mobile phone while steering the boat. Both Veduti Limited
and Mario Kale are extremely concerned that they will face substantial claims.
Advise Veduti Limited and Mario Kale an the courts which would have
juridiction in respect of each of the claims, whether it is in their interest to
defend any claims brought against them in foreign courts, on the law applicable
to the claims, and how one is to determine who is entitied to sue for damages in
respect of the death of the Romantan tourist.

3. Private international law on marriage in Malta has changed radically since Malta
becamse a Republic. Describe the main influences spearheading this change and
the resulting main characieristics of the law in this area.

4. Pulse limited is a company registered in Malta which provides advertising space
on its websites 1o online gaming companies around the world. After extensive
negotiations and numerous trips by the managing director of Pulse Limited to
tha offices of Ceka s.r.0., a company established in the Czech Republic {EU), the
narfies have forrmulated a draft agreement stating that terms and conditions of
the proposed supply of advertising space. The draft contract also contzins a
clause stating that in the event of a dispute, the parties will submit to the
exclusive jurisdiction of the courts of England which was identified by the
parties as a neuiral forum. The draft contract contains no provision on the
applicable law. Ceka s.r.0. suddenly refuses o sign the contract. Pulse Limited
would like to claim compensation fram Ceka s.r.o. Tor all the expenses it has
incurred but is unsure of its chances of success since Czech law, English taw and
Maltese law have different solutions on the admissibility of such a claim. Pulse
Limited also signs a contract for the provision of advertising space with Lisa
Lirnited, & company astablished in London. This contract cantains no jurisdiction
clause and no choice of law clause. Pulse Limited omits to display the
z2dvertising content of Lisa Limited on its website, in breach of the agreed terms.
Lisa Limited threatens to sue not only for a ful! refund but also for lost profits
wiiich it could have made as a rasult of a successful advertising campaign.
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Advise Pulse Limited on jurisdiction and applicable law in respect of the issues it
has with Ceka s.r.0. and Lisa Limited.

. Article 1 of Regulation {(EU) No 1215/2012 {“Brussels R Recast Regulation”)

states that “it shall not extend, in particular, to revenue, customs or
administrative matters or to the liability of the State for acts and omissions in

the exercise of State aguthority (acta iure imperii).” Discuss with reference to
relevant judgments,

Discuss the legal provisions concerning the validity, effect and efficacy of
iurisdiction clauses in commercial contracts.

Page 3of %



University of Malta
Faculty of Laws

September 2019 Examination Session

PBLADL3 PRIVATE INTERNATIONAL LAW

Date: Tuesday 3rd September 2019 Duration of Examination: 8;30AM-11:35AM

INSTRUCTIONS TO STUDRENTS:

Answer ANY THREE (3} questions. All questions carry equal marks.

1. Different meanings have been attached to the term ‘habitual residence’ which is
used in various EU Regulations on private international law. Does this matter?

2. Big Bet Limited is a Maltese company. It offers betting opportunities in relation
to international sports competitions by means of a website and a mobile
application which enable its customers to blace bets wherever in the world they
may be. One of the terms and conditions for use of its website and mobile
application is that the customer’s relation with Big Bet Limited is governed by
Maltese law and that all disputes are subject to the exclusive jurisdiction of the
Maltese Courts. Big Bet Limited is based solely in Malta and has no offices,
branches or subsidiaries outside Malia.

A regulatory authority in Canada considers that Big Bet Limited is operating
illegaily as it is offering betting services to Canadian residents without a
Canadian licence, Upon an application of the regulatory authority, a Court in
Canada orders Big Bet Limited to pay the sum of $800,000 to the Canadian
regulatory authority on the ground that it is operating in its jurisdiction without
a licence and dismisses the defence of Big Bet Limited that the Maltese licence
is sufficient. At the same time, a Swedish Court condemns Big Bet Limited to
pay EUR 1,000,000 as damages to a Swedish state monopoly respansible for the
regulation of betfing in Sweden for breach of its exclusive licence to offer
betting services in Sweden. Robert Smith, an American citizen, cbtains a
judgment from a court in the United States ordering Big Bet Limited to refund to
nim the money he has lost when placing bets on his mobile phone. Pierre
Macron, a customer in France, obtains a judgment from France granting him
compensation for his losses on the ground that the service provided by Big Bet
Limited contravenes French iegislation for the protection of gamblers. Big Bet
Limited was validly notified in Malta with all the foreign judicial proceedings. it
only contested the proceedings brought against it in Canada but did not appear
or respond to the other foreign proceedings.
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freely return the printer within 7 days from the date of receipt and obtain a full

refund of his money. Mark Borg reads the invoice and the attached terms but
pays no attention.

Three months later the printer manifests & fault and it results that the printer
had a latent defect making it unfit for use. Mark Borg would like to rescind the
sale and have the price returned to him. He would aiso like to sue for damages
as he lost substantial business due to being unable to use the printer. He
contacts Apollo Corporation Ltd but is told that it is too late to make a claim
since the 30-day pericd has lapsed. Under the law of Korea the provision for
notification of the complaint within 30 days gives Apolio Corporation Ltd a
complete defence to the claim.

Advise Mark Borg including in your answer an assessment on whethar he may

or may not sue Apollo Carporation Lid in Malta and on the law applicable to his
claims.

Changing attitudes to marriage have simplified the private internationat law
rules in this area. Discuss.

Page 30f3



)

““e2( L-Universita
ﬁ j ta' Malta

<
FACULTY OF LAWS
DEPARTMENT OF PUBLIC LAW
JUNE/JULY 2020 EXAMINATION SESSION
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Examination time: 08:30 - 11:30 + 60 extra minutes for uploading/downloading.

In case of difficulty during the examination (issues with exam paper, electricity power cut,
internet connection, etc), you may contact the Faculty of Laws on the following:

Telephone : 2340 3251; 2340 3752

Email: laws@um.edu.mt

Please note that for immediate feedback it is best to communicate using telephone. Use email
only if there are circumstances when the use of telephone is not possible.

Keep your mobile phone handy since important communications during the examination may
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Assessment Regulations are liable to disciplinary action which may result in the examination

being cancelled and other consequences.

By sitting for this examination, you declare that you are aware of the provisions of the
regulations regarding conduct during examinations and you pledge to observe them.
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INSTRUCTIONS TO STUDENTS:
Answer ANY TWO (2) Questions. All Questions carry equal marks.

NOTICE: ALL ANSWERS MUST BE STRICTLY RELEVANT TO THE ISSUES SET OUT IN THE
QUESTIONS BELOW AND SHOULD NOT CONTAIN GENERAL REPRODUCTIONS OF THE LAW,
LECTURE NOTES OR OTHER LEGAL MATERIAL. YOUR ANSWERS SHOULD DISPLAY YOUR ABILITY
TO APPLY THE LAW TO THE FACTUAL SITUATIONS SET OUT IN THE QUESTIONS, TO GIVE
ACCURATE LEGAL OPINIONS AND MAKE EFFECTIVE LEGAL ARGUMENTS.

1. Pjazza Services Limited (“Pjazza”) is a company registered in Malta offering a wide range
of financial and consultancy services to enterprises all over the globe. It has no offices
abroad except for an office in Paris. It has concluded an agreement with one its clients
ABC Corporation (“ABC"), a company established in Toronto for the provision of
consultancy services. This agreement contains a jurisdiction clause in favour of the
Courts of Toronto to settle all disputes that may arise between the parties. ABC
considers that Pjazza has given incorrect advice and brings proceedings in Canada for
breach of contract, and in tort, for negligent advice. Pjazza is advised that the cost of
defending proceedings in Canada will amount to the value of the claim, and therefore
decides to ignore the proceedings. Judgment is given against Pjazza ordering it to pay
the sum of 250,000 Canadian dollars in damages together with plaintiff’s costs. In the
meantime, DEF Incorporated (“DEF”), a United States company, has sued Pjazza in the
courts of New York, United States, for mismanagement of its assets. The Court of New
York has jurisdiction in terms of US law. Pjazza decides to raise a counter- claim since
DEF has not paid Pjazza for the services in question. The Court of New York rejects the
counter-claim, gives judgment in favour of DEF and orders Pjazza to pay the sum of
500,000 US Dollars, which is actually 100,000 US Dollars more than what DEF had
claimed in its writ of summons. Pjazza contends that the managing director of DEF gave
false testimony and also intimated a witness, but it has lost faith in the US justice system
and does not appeal the first court judgment. In the meantime, the French Revenue
Department sues Pjazza for unpaid taxes in relation to income which Pjazza generated
from the office it has in Paris. Pjazza contests the claim, but the French Court orders
Pjazza to pay the sum of Euro 800,000 with interest at the rate of 15% from 1 st January
2016 for failing to pay the amount due on time. Mr Abram, an Israeli national, and Mr
Rossi, an Italian national, have just sued Pjazza in Israel and Italy respectively for the
payment of commission which they allege was promised to them by the managing
director of Pjazza for marketing the services of Piazza in Israel and Italy. Pjazza has
substantial assets in Malta but no assets abroad. It has been validly notified with all sets
of foreign proceedings. Pjazza would like to know whether all the above judgments
delivered against it are enforceable in Malta, what it should do in relation to the Israeli
and Italian proceedings which have just been served at its office, and whether Mr
Abram and Mr Rossi may issue a precautionary warrant with respect to its assets in
Malta while the proceedings abroad are ongoing. Advise Pjazza.
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2. Awell turned out foreign gentleman comes to your law office seeking advice. He has
lived an adventurous life and has amassed great wealth in the process owning several
properties among which a property in Xaghra, Gozo, not so recently acquired which he
now calls Calypso’s Cave. He tells you some of the highlights of his life. When he was
young he married an English girl in England which he calls a mistake. Having realized his
mistake he quickly amended by making another one, for he married an Italian woman
while on holiday in Italy and from that marriage a child was born. He has now revisited
Gozo and has fallen desperately in love with a salacious Gozitan woman, again from
Xaghra, who is now pregnant with his future child. He tells you that he wants to settle
down quietly in Gozo without much unnecessary litigation and provide adequately for
his Gozitan love and their offspring, actually more than adequately as he would wish to
bequeath to her all he owes. He is however afraid of the rapacious tendencies of his
Italian wife and their child as he has yet not settled with them. Outline the relevant
private international law issues and the questions you would put to him to elicit the
facts necessary to advise him properly, and draft a legal opinion based on the relevant
issues you have identified in your questions. In your answer discuss also whether the
facts you elicit and the advice tendered would have been the same had the gentleman
come to you before Malta’s accession to the European Union.

3. Michaela Bauer works in the film industry and is domiciled in Munich, Germany. She
enters into a two year contract of employment with Heil} Movies GmbH, a company
established in Germany. The contract is said to be governed by Irish [aw and contains a
choice of court agreement in favour of the Irish courts. Michaela habitually carries out
her work in Germany but she is required to travel a few times a year. Michaela is sent to
Malta for one month to work on the production of a new film. HeiR Movies Gmbh
arranges for her transport in Malta through the website of Mifsud Transport Limited, a
Maltese company operating minibuses. On one of the trips back to the filming location,
the driver of the minibus, Ivan Mifsud, gets distracted and loses control of the minibus.
Michaela Bauer is injured together with three other passengers, one domiciled in Italy,
one domiciled in Malta and another domiciled in Ireland but a national of Singapore.
Michaela brings proceedings in Germany against two defendants: (i) against Heil
Movies GmbH for breach of contract in failing to provide for her safety while requiring
her to travel for work purposes; and (ii) against the driver of the minibus lvan Mifsud for
driving negligently. Prior to that, the Maltese and Italian passengers on the minibus
bring proceedings in Malta against Mifsud Transport Limited for failing to provide them
with a safe journey, while the Singapore national decides to sue Malta Insurance plc, the
insurer of Mifsud Transport Limited, in Ireland where the claimant is resident. All
defendants are validly served with the proceedings brought against them. Advise Heil
Movies GmbH, Ivan Mifsud, Mifsud Transport Limited and Malta Insurance plc on
jurisdiction issues in relation to the court proceedings they are facing, on the law
applicable to the claims for damages brought against them, and on any steps they
should take in the circumstances.
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only if there are circumstances when the use of telephone is not possible.
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or other misdemeanours.

You may not obtain or seek to obtain advantage in an examination, or give or endeavour to give
assistance to other students. Students who are found guilty of a breach of the University
Assessment Regulations are liable to disciplinary action which may result in the examination
being cancelled and other consequences.

By sitting for this examination, you declare that you are aware of the provisions of the
regulations regarding conduct during examinations and you pledge to observe them.
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INSTRUCTIONS TO STUDENTS:
Answer TWO (2) of the following questions. All questions carry equal marks.

NOTICE: ALL ANSWERS MUST BE STRICTLY RELEVANT TO THE ISSUES SET OUT IN THE
QUESTIONS BELOW AND SHOULD NOT CONTAIN GENERAL REPRODUCTIONS OF THE LAW,
LECTURE NOTES OR OTHER LEGAL MATERIAL. YOUR ANSWERS SHOULD DISPLAY YOUR ABILITY
TO APPLY THE LAW TO THE FACTUAL SITUATIONS SET OUT IN THE QUESTIONS, TO GIVE
ACCURATE LEGAL OPINIONS AND MAKE EFFECTIVE LEGAL ARGUMENTS.

1. Mr Bauer, domiciled in Germany, sells luxury watches. In 2018, he concluded a contract with
Mr Vella, domiciled in Malta, pursuant to which the latter undertook to develop and produce
fancy luxury cases for the watches of Mr Bauer over a period of five years. Mr Bauer paid all
costs relating to the development of the concept for the cases, and is to pay Mr Vella the
agreed price for each case which is manufactured and delivered in terms of the contract. Mr
Vella has developed and produced the cases in Malta but, according to the contract, all the
cases are to be delivered by Mr Vella to Mr Bauer’s warehouse in Germany. The contract
contains no choice of court clause, and neither does it contain any clause on the applicable law.
In addition to the work for Mr Bauer, Mr Vella also developed, in parallel, other cases for
watches, which he exhibited in his own name at an international fair in Italy. Mr Bauer submits
that, by so doing, Mr Vella breached the terms of their contract. He alleges that Mr Vella had
undertaken to work exclusively for him and, therefore, could neither develop nor market
similar watch cases during the term of the contract. According to Maltese law, the claim of Mr
Bauer is contractual, but Mr Bauer seeks an order from the German Courts that Mr Vella be
ordered to stop marketing the cases in question and that damages in tort be awarded to him on
the basis of the German Law against Unfair Competition and Paragraph 823(2) of the German
Civil Code. He submits that, by his conduct, Mr Vella breached business confidentiality,
disrupted his business and committed fraud and breach of trust. Mr. Vella is notified with the
German proceedings and comes to you for advice. Advise Mr Vella on issues relating to
jurisdiction, applicable law and the enforcement of an eventual German judgment in Malta.

2. Kayne and Max are United States citizens from Texas, United States. Kayne comes to Malta to
visit his cousin Max for 4 weeks. One year ago Max married a Maltese woman and is living in
Malta in an immovable property he acquired here, though the couple intend to move to the US
as soon as their new born child is to start school. During Kayne’s stay in Malta, Kayne and Max
go to the beach. They each hire a powerful jet ski and while using the jet skis they crash into
each other and are both injured. They consider each other at fault for the accident. After being
both hospitalised for a few days, Max recovers at home in Malta while Kayne flies to Texas
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where he requires further medical interventions. They both end up with a permanent disability.
US law and Maltese law have differing solutions on the issue of responsibility for the accident,
recognise different heads of damages, and also award different levels of compensation. Before
Max has decided what to do, Kayne brings proceedings against Max in Texas, US. Max is duly
served with the proceedings and has 30 days to file his defence. If Max does not defend the
case in the United States, it is expected that the Texas Court will give judgment against Max
ordering him to pay Kayne a substantial amount of damages. Max does not want to lose his
immovable in Malta and also wants to recover his own damages from Kayne. Advise Max
including on whether the Texas judgment will be enforceable against him in Malta.

3. Mr Bumblebee, the husband, has called you from Sicily for legal advice, as he and his wife are
on a brief holiday in their house there before returning to their residence in Gozo. They are a
British husband and his Italian wife who have some years back settled in Gozo. The husband has
been a very successful English businessman and has acquired several properties in England,
some purchased before his marriage and others purchased after. He purchased his Gozitan
property after settling in Gozo; only he appeared on the deed of acquisition. He purchased his
Italian property sometime after that. He would like to dispose of his estate leaving the
enjoyment of the property to his wife and his world estate to his Gozitan friend so disinheriting
his children. He needs the advice immediately as he is terminally ill and does not know whether
he will arrive in Malta to make the necessary dispositions. Advise Mr Bumblebee.
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UNIVERSITY OF MALTA

FACULTY OF LAWE
LL. B. | Year ~ Academic Year 2009/2010

CYL4003 - The Law of Buccession
Monday 31 May 2010 - 08.00 am — 10.00 am '

Repiy to both questions which carry egual marks

1. Oliver and Karen were the only two children of their marmied parents Sara
and Peter. Whilst fogether for a cruise to celebrate their silver wedding
anniversary, Peter fell seriously ill and made a will on board the cruise liner.
He nominaied his two children sole universal heirs. Pater died a couple of
weeks later.

Karen married Joe and they made an unica charta. Thay nominated each
other sole universal heirs with their future children as substitute helrs In alt
that remained after the death of the suvivor amongst thern, They had one
child Aldo to whom Karen donated her inherited property on the occasion of
his martiage but reserved a lifetime usufruct in her favour.

Sara entered into 2 second marriage with Mike and had one child Maria to
whom she donated most of her property. Sara made a will wherein she lefl
her priceless painting to Oliver and Joe jointly, and nominated Karen and
Maria, her two other children as her sole universal heirs.

Oliver died after his father. He was followed by his mother Sara and then by
Joe, Karen's husband.

Advise the beneficiaries of all their rights of succession o the estaites of Peter,
QOliver, Sara and Joe,

(continued)
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5. Anna and Daniel who had two children, lan and Emma, made an unica
charta and nominated each other universal hairs.

Soon after Daniel made a secret will wherein he ordered that his descendants
will substitute Anna in the entire residue at the time of her death if he
predeceased her. He left Anna's precious necklace 1o their wo chiidren and
iefi & sum of monay to Alex, another child from his retationship with Roberta,
to be paid upon majority.

Dariel got seriously injured and just before his death, he formalised his
relationship with Anna and mairied her.

Anna donated Fmma an apartment which she inhefited from Daniel. Years
later Anna made a will, she left the successive usufruct of a sum of money to
Emma and her descendants and then nominated lan her sole universal heir.
Emma predeceased her mother and was survived by one descendant.

Advice ali beneficiaries of their rights of succession fo ihe estates of Daniel

and Anna respectively under both current law and before the amendments
which entered into force in 2005.



UNIVERSITY OF MALTA

FACULTY OF LAWS

LL. D. 1 Year — Academic Year 200812040

CYLA4003 - The Law of Succession
Wednesday 01* September 2010 - 09.15 am - 11.15 am

Reply to both questions which carry equat marks

1, Tony and Miriam celebrated marriage in Malta and had 3 descendants
Anna, Maria, Joe and an adopted child Alex. Tony made a will whereby he left
a sum of money fo his 4 children in full and final setilement of their reserved
portion and nominated his wife Miriam his sole heir.

Tony had another child Marvic from an extra marital relationship withy Audrey.
Tony modified his will and 1eft & legacy of & substantial sum of money te
Audrey who mothered his child Marvic and a legacy of a plot purchased
during marriage to Joe with direct substitution favour any descendants only in
case of renunciation.

Miriam also made a will. She disinherited Maria for no reason, left & prelegacy
of an antique clock to Joe, & prefegacy of a painting to Anna and Joe
conjointly and nominated her 3 ghildren Anha, Joe and Alex her sole heirs.
Joe eventually purchased the antigue clock from WMiriam, Maria got married
and had 1 descendant while Anna made a will and appointed her boviriend
her universal heir.

Joe predeceased his parents but was survived by 2 legitimate descendants.
Tony died soon after and was foliowed by Anna and then by Miriam.

Give a reasoned opinion to all beneficiaries of the estates of Tony, Anna and
Miriam respectively under both current law and the law before 2005.

{continued)



2. Joseph and Terry got married and had two children, Jake and Ann. They
donated two plots of tand, one to Jake and another to Ann and 1o her husband
John jointly, over which they eventually constructed their matrimonial home.

Terry made a will and bequeathed a prelegacy of a specified sum of money o
Ann and nominated her 2 children heirs. Years later, after the birth of Phill
another legitimate child, Terry modified her previous will and bequeathed a
prelegacy of a garage 1o Jake and to Phill jeintly and in equal portions.

Jake, who was married and had a child born out of wedlock, predeceased his
parents. He was followed by his father Joseph and then by his mother Teiry.
Ann and Phill both renounced to their fathers inheritance but both were
married, Ann had 3 descendants and Phili with 1 descendant.

Give all beneficiaries your advice under current law for & partition of the
estates of Jake, Joseph and Terry with accrued interests where due,



UNIVERSITY OF MALTA

FAGULTY OF LAWS

LL. 5.} Year — Academic Year 201072011
CVLAGGS - The Law of Succession
Friday 3™ June 2011 - 68.15 am - 1115 am

Reply in English to both guestions which carry equal marks

4, Wary and Joseph were married with 3 chiidren, Lisa, Victor and Michael.
Joseph made a will wherein he ieft Lisa  legacy of a house purchased during
marriage and a sum of maoney 1o sach of his sone Vicior and Michael He
nominated his wife Mary sole heir ordering forfeiture in case of remarriage,
with the residue upon death and / or forfeiture to be inherited by his 3 children,

Mary made a secret witl which she handed aver o her lawyer to deal with in
torms of law by virtue of which she rominated her 3 childien sole heirs.
Joseph died soon after and Lisa, who had 2 descendants, renounced 0 her
father’s inheritance saving her reserved portion.

Mary had another child Mandy. She made another will wherein she left har
priceless collection of old coing by singular fitle to Victor and Lisa jointly, she
left the usufruct of her movable property to Mandy confingent upon her
remaining a spinster and finally she consciously dissbled herself from
changing her wills under any circumstance.

Eventually Mary donated Victor a nouse which she had inherited from her
predeceased husband Jaseph. Wictor died childiess survived by his spouse,
Ha was followed by his brother Michael and ther by Mary, the mothet.

Submit your legal opinion fo &l beneficiaries relative to each of the estates of
Joseph, Victor, Michael and Mary respactively. :

(continued)



- 2. Upon mariage, David and Claite made an unica charla wherein they
reciprocally beyueathed the reserved portion due in terms of law, David
nominated his friend Jamie universal heir with the residue upon death to be
inherited by his spouse Claire. They had 3 children Arna, Luke and Andy.

Andy made a will wherein he made a number of bequests by singular title. He leit

a-sum of money to one of his nephews lo be selected by his heirfs, he lefi his car
io his friend Louis who eventually purchased it from Andy, he left his holiday flat
which was burdened with a special privilege to his friend Carina, and finaly
nominated hig brothers and sisters heirs. Years later, another daughter Audrey,
was born 1o Claire and David,

Claire revoked all previous wills and nominated Luke, Anna and Andy joint heirs.
She then donated Anna and Paul, Anna's future husband, a plot of land which
was then developed and improved inte their matrimonial home. They eventually
hat 2 descendants.

David has now died and is followed by his son Andy. Both Anna and Luke
renounce fo their brothers inheritance. Jamie has started to dispose of the
property he inherited by gratuitous file.

Pushed and largety influenced by her daughter Anna, Claire amended her will
and left her a substantial sum of money. Claire has now died.

Advice all beneficiaries of their inheritance rights over the respective estates of

David, Andy and Claire baoth under current law and before the 2005
amendments,



g/11/2011 LLD YR COMPULSORY

UNIVERSITY OF MALTA
FACULTY OF LAWS
LLD I YEAR — ACADEMIC YEAR 20 10/11

CVLA4003 - THE LAW OF SUCCESSION

MONDAY, 127 SEPTEMBER 2011 1030AM, ~1230PM

REPLY IN ENGLISH TO BOTH QUESTIONS WHICH CARRY KQUAL
MARKS

4. John and Terry, an upmarried couple with one chiid Charles, made ah unica
charta wherein they reciprocally bequeathed the usufruct of their estale and
nominated Charles as their universal heir. They never got married and John died
prematurely of a young age. He was survived by his parents, by his female
pariner Terry and by his son Charles.

Tetry contracted marriage with David and had 4 children Joe, Eve, Frank and
Helen. On the advice of his filend, David made a will withessed by his brother
and nominated his 4 children as universal heirs in equal portions.

David made an additional wil and made 2 bequests by singular {itle, he left nis
prother & substantial bank sceount o dispose of it as instructed by the testator
and left one antique painting, of which David had quite a collection, to his lawyer
to be selected by the legatee at his sole discretion.

David donated & house to Helen. one of his 4 children and she concurrently
renounced to her father's inheritance in the same deed of donation.

Terry has riow died and is followed by David her husband.
Submit your opipion in outlining the respective rights and obligations of all

beneficiaries relative o the partition of the estates of John, Terry and David
under both current law and before Act XV of 2004,

2. The amendments intreduced by Act XV of 2004 reflect & more contemporary
reflection to society’s perceptions on the rights of suscession,

Submit your opinion on {his statement by briefly outlining at least 5 of the most
important areas of law which have been modified by this piece of legisiation.



UNIVERSITY OF MALTA

FACULTY OF LAWS
L. D. 1 Year — 2011/2012

CVL4003 - The Law of Succession
Wednesday 13" June 2012 - 08.18an - 11.15am Please reply in English

Both guestions carry equal marks

Question (1}

A, a young student made a will and nominated his brothers and sisters heirs.
Eventually A married B and had 2 children C and D. A modified his will and left B, his
wife 2 legacies namely, the usufruct of his estate on condition that she does not
remarry and a substantial sum of liquid cash which he kept at home, substituting his
children C and D in the residue siill remaining upon her death. A died and his
brothers and sisters who ail had children, renounced his inheritance.

B married E and had ancther child F. B went o her notary and made a secret will
wherein she left F a painting purchased during her first marriage with A, she left ©
and D an immovable purchased during her second marmiage with E and nominated
her 2 children, C and F heirs. Unfortunately, the notary forgot all about this will.
Years later, a garden contiguous to this immovable was purchased by B and E.

E has now died and the notary proceeds to register B’s secret will in terms of jaw.
Some weeks later B, his wife dies of grief.

Give your opinion relative to the partition of the estates of A, E and B respectively
under current legislation and before promulgation of Act XVIii of 2004.

(Continued)



UNIVERSITY OF MALTA

FACULTY OF LAWS
LLD | Year — 201112012
CVL 4003 — The Law of Succession
Wednesday 121" September 2012 - 08.15am — 11.15am

Reply in English to both questions which carry equal marks

Question (1)

H and W were matried in Malia with the community of acquests. They had 4
children, 1, 2, 3 and 4 the latter being adopted, They made an unica charta wherein
they reciprocally bequeathed an immiovable by singular title, left the usufruct of their
astate to 4 contingent upon remaining a spinster and nominated all children heirs.

H went on & cruise with his female companion Z and whilst on hoard, he modified his
unica charta and made a privileged will. He left the reserved portion to his child 1, a
cubstantial sum of money to Z, whom he was aware was mothering their common
child 5 to whom he also left an immovable bought during marriage and confirmed his
unica charta, H died some weeks after his retum to Malta from the cruise.

W remarried E who soon resoried (o a number of tactics and artifices in order 10
make her modify her existing unica charta. She gave in and left him the usufruct of
ner estate. W has now died and 4, her adopted child who had 3 children, renounced
to his mother's inheritance without any reservations.

Explain the legal principles involved relative to the partition of the estates of Hand W
respectively under current legislation and delineate the relative incapacities
applicable before the promulgation of Act XV of 2004,

(Continued)



Question (2)

M and F were married with 2 children, X and Y. They made an unica charte by viriue
of which F begueathed D a painting and E an antigue clock. The testators then
nominated each other universal heirs and ordered that their 2 children be substituted
in the residue still remaining after death of the survivor amongst them.

M died first and F remarried R. F delivered to her Notary a secret will which she had
made some monihs before. She bequeathed R some immovable property which she
had purchased with M, her first husband, conditional upon R not remarrying. Another
2 children, A and B were born from this second marriage.

E has now dead bul the painting which she had bequeathed D had perished whilst
was already in possassion of the antique clock as F had already donated it to her.

Outline the legal issues applicable to the estates of M and F and highlight any
significant changes between today and before Act XVII of 2004,



UNIVERSITY OF MALTA

FACULTY OF LAWS
LL.D. | Year - 2012/2013
CVL 4003 — The Law of Sucsession
Tuesday 11% June 2013 - 09.15am - 11.15am

Reply in English to both guestions which carry etual marks
Question (1)

Joe and Kattina, whilst still engaged made an unica charta will and nominated each

other universal heirs, Years later they got married and after having adopted Amber,
they had 3 children Diane, Paul and Jeremy.

Some fime later Katrina made & secret will wherein she left a sum of money to one of
her nephews to be selected by the heirs, & painting and an antique table {0 her son
Jeremy for services rendered but effective upon 2 years from Kalring’s death, Alas,
the painting already belonged to Jeremy and the table was destroyed.

Afier Katrina’s death, Joe made a will and whilst jeaving Diane the reserved portion,
he nominated his other children universal heirs. Paul predeceased his father without
a will but was survived by his wife. Joe has now died and after having already

partitioned all inherited movables, his heirs wish o rencunce due to substantial debts
dgue.

Jeremy dies unmarried and intestaie. He is survived by Diane and Amber who both
renounce fo his inheritance but Amber has one 1 child and Diane has 3.

Give an opinion relative fo partition of the estates of Katina, Paul, Joe and Jeremy
under current legislation and before the promutgation of Act XVIll of 2004.
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Question {2}

Maria and Luca got married and made an unica charla wherein Maria nominated
Luca her sole universal heir with the residue to her future descendants whilst Luca
left her the usufruct of his estate and nominaied his parents, brothers and sisters
universal heirs. Luca died childiess and was survived by his wife Maria, by his
rother and by the descendants of his predeceased brothers and eisters.

Maria married Tony and had 2 children, Mark and Paola. She modified her will and
lefi Tony, her second husband, 2 properties by singular title, 1 of which she inherited
from her parents whilst the other was purchased during her current marriage, and
then nominated her 2 children Mark and Paocla heirs. Eventually another child, Amy
wag born to Maria and Tony.

Maria died and Tony donated a house 1o his son Mark and to his spouse on the
occasion of their marriage. Tony made a will and begueathed his beloved antigue
car to his 3 children in equal portions of 1/3 each, and his precious stamp collection
o Amy to whom he eventually donated it. Tony has now died and Mark renoungeas to
his share of the antique car but is survived by descendants.

Explain the rights of succession relative to the estates of Luca, Maria and Tony
under current legisiation and before the amendments introduced in 2004,

fhae 2 of 2



UNIVERSITY OF MALTA

FACULTY OF LAWS
LL.D. | Year ~ 2012/2013

CVL4003 — The Law of Sucsession

Friday 06" September 2013 - 10.30am — 12.30pm

Reply in English to both questions which carry equal marks

Question (1)

Critically analyse five (8) major areas which Act XV of 2004 reformed in the law of

succession and give your personal appreciation on the adequacy of otherwise of the
rights of the surviving spouse.

Cuestion (2)

Joe and Mary were married in Malta and had 2 children, Martin and lan who was
married to Tanya. In 2008, Joe drafted & secret will wherein he revoked all previous
wills, he left Martin a legacy of his antigue coliection of paintings which he had
purchased with his wife Mary, he reriounced to his right fo make any other witi and
nominated his 2 children scle heirs. :

in 2008, Joe and Mary made an unica charta wherein sach nominated the other
spouse sole universal heir with the residue upon the death of the surviver being
inherited by all their descendants, born and yet to be born. Anna, ancther child, was
eventually born to Joe and Mary.

Later on in 2010, Joe realised that he forgot his 2006 secret vill in a drawer and he
then promptly delivered i to his notary.

lan died first childiess and is survived by his wife Tanys, his parents and his direct
collaterals. Mary, lan’s mother died years iater. At the venerable age of 92, when
extremnely fragiie and vuinerable due to occasional dementia, Jog was convinced by
Anna io make another will and nominated her his sole heir.

Joe has now died and his son Martin renounces to everything saving the reserved
portion.

Submit your legal analyses to partition the estates of lan, Mary and Joe respectively
today and before Act XVIIl of 2004. Indicate also the judicial principles for nuilitying a
will due to unsoundness of mind / mentai disorder.



UNIVERSITY OF MIALTA
FACULTY OF LAWS
LLLD. | VYear— 201312014
oV 4003 - The Law of Succession
tonday 020 June 2014 - 2.16pm ~ 4.15pm

Reply in English to both guestions which carey sguzl marks

Question (1}

John and Anna were mairied with 3 children Mark, Eve and Paul, Whilst still 2 16
year old, Paul made & secret will which he delivered to his notary wherein he
nominated his parents heirs to remunerate thern for their care and support. Paul's
parents, who accompanied him at the notary also made an unica charta under the
usual conditions wherein John nominated his wife Anna sole heir whilst she
nominated her 3 children heirs with the residue to be inherited by her husband.
Years later, another child Adam wag born o John and Anna.

Paul has now died and is survived by 2 descendants. His notary aiso realised thet he
forgot Paul's secret will in his drawer. Anna dies soon after hier son Faul.

After his wife's death, John changed his will He made two beguests by singular fitle,
he Jeft his friend all movable furriture in the matrimonizl home which he shared with
his predeceased wife and a garage contiguous 1o the sald matrimonial home fo Paul
and Adam jointly and in equal shares. Eventually upon the insistence of his children
Mark and Eve, he made an additional will and nominated them his sole heirs.

John has now died, Mark and Eve renounce to his inheritance but Mark has one
child whilst Eve has three children. The heirs are aiso reluctant to settle the legacies.

Give an opirion relative to the partition of the estates of Paul, Anna and John under
currenit legislation and before the amendments introduced by Act XVUIL of 2004,
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Question (2}

lan and Joan had two children, Sam and Maria who were both donated a plot of land
when they got masried upon which they both constructed their matrimonial home.

Soon after his marriage, Sam made a will wherein be nominated his wife sole heir
with the residue after her death to be inherited by his future children. 3 descendants
were eventually bom prior to Sam's sudden death. Soon after, his widow donated
the matrimonial home o one of her 3 children.

Whilst on a trip on board & cruise finer, lan got seriously ill. He made a will by vitue
of which he norminated all his children heirs. lan died a couple of weeks after his
return to Matta when, unknown to him, Joan was already pregnant with his child Zak,

Joan then remarried and made a will She left the usufruct of her estaie to her
daughter Maria contingent upon her remaining a widow and nominated her second
nusband sole heir on condition that he does not contract another marriage and that
the inheritance be effective only upon attainment of his 75'" birthday.

Joan hias now died and she is followed by Zak. Maria renounced to any inheritance
due from her brother Zak but she had 1 descendant.

Explain the rights of succession relative to the estates of Sam, lan, Joan and Zak
under current legislation.
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UNIVERSITY OF MALTA

LL.D. | Year - 2013/2014
CVL 4003 ~ The Law of Succession
Tuesday 09" September 2014 - 09.15am ~ 11.48am

Reply in English to both guestions which carry equal marks

Questicn {1)

Mario and Fiona were married with no descendants. Mario made a will wherein he
nominated his wife Fiona and his two {2) brothers Alf and Brian, as universai heirs in
equal portions of one-third (1/3) undivided share each. Mario also left 3 bequests by
singular title, the first was a sum of money to his friend Paola, which sum Mario had
previously lent to her, and an antique clock which he had eventually also donated to
her. The third was a bequest {0 another friend Donna by way of discharging her from
her debt due to him.

Paola had subsequently contracted other debts with Mario whilst Donna had repaid
all her debts in full. Mario has now died however both his brothers Alf and Brian
predeceased him. Alf died childless but Brian was survived by his wife and by thelr
two children.

After having remarried, Fiona wrote a secret will which she delivered by hand to a
fourth year law student to proceed with it in terms of law. Therein, Fiona nominated
vak as her universal heir and left her second husband Brendan an apartment which
she had originally purchased whilst married to Mario her first hushand and which
alea served as her matrimonial home till death.

Fiona has now died and is survived by Brendan and by her mother Phyllis.

Submit your opinion on how to partition the estates of Mario and Fiona respectively
under current law and before the amendments introduced by Act XV of 2004.

Page 1 of 2



Question (2)

Antonio and Lisa were married with 3 children, Donna, Jeanette and Maria. They
made an unica charta wherein they reciprocaily bequeath the full ownership of their
matrimonial home and nominated their 3 children co-heirs conjointly, with % to
Donna, % to Jeanetie and 4 to Maria, with right of accretion between them.

Soon after they made an additional will. They left a prelegacy of a right of habitation
of their matrimonial home 10 Donna contingent upon her remaining a spinster,
prohibited their co-heirs from accepting their inheritance with the benefit of inventory
and imposed a condition that the institution of their 3 children as co-heirs shall
commence only upon the attainment of their 25 birthday.

Antonio and Lisa eventually donated an apartment to Maria on the occasion of her
marriage to David.

Unhappy with his wills, Antonio drafted a secrat will, which he signed, sealed and
delivered 1o his notary with instructions to open it upon his death. He left Helena, a
friend of his, 2 legacies namely a sum of money to remunerate her for services
rendered and a precious painting. He otherwise confirmed both hig previous 2 wills.

Maria died first and intestate and was survived by her spousé David, Jeanette died
afier survived by 3 descendants, Lisa died some years later and Antonio fotowed his
wife some time later with a broken heart.

Advise all claimanis of their rights relative to e estates of the late Maria, Jeanette,
Lisa and Antonio under present taw of succession and before the 2004 amendmenis.
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UNIVERSITY OF MALTA
FACULTY OF LAWS

MAY/JUNE 20158 EXAMINATIONS

EXAMINATION: CVL4003 — The Law of Succession
DATE: MONDAY 1% JUNE 2015
READING TIME: 1:00pm to 1.05pm DURATION OF EXAMINATION: 1.05pm to 3.05pm

Reply in English to Both Question Which Carry Equal Marks

Question {1}

Maria drafted & secret wili which she retained in her desk, by virtue of which she
revaked all previous wills and nominated all her descendants yet to be bormn heirs,

Maria eventually married Mariin and had 2 children, Clara and Rita. Maria and Mariin
made an unica charta will by virtue of which they reciprocally nominaied each other
universal heirs and orderad that the residue after death of the survivor amongst them
be inherited by their descendants, bomn and yet to be born. Years later they had
another child Mario who was donaled a house on his marriage with Anna,

Whilst on her death bed, Maria handed over to her notary a sealed envelope
containing the above secret will with instructions to deal with it in terms of jaw. Some
days later she also made a public will and bequeathed Kurt, a child from an extra
marital relationship, all her movable property effective upon attainment of 21 years of
age. She died some days later and her son Mario died saon afier her with grief.

Some years later, Martin made another will with a number of dispositions. He left his
daughter Clara one ring to be chosen by her from amongst the rings belonging to her’
predeceased mother. He also left his other daughter Rita a necklace from a number
of necklaces which also belonged to her predeceased mother. Finally Martin left
Anna a substantial sum of money, half of which to be made use of as agreed
between them, and the other half to be given to that student who is placed first in the
June 2415 exams. Martin has now died.

You are requested to submit a written opinion to all heneficiaries on the legal
principles relative o the partitioning of the estates of Maria, Mario, and Mariin
raspectively both under current law and before the amendments introduged by Act
AVH] of 2004,
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Emma and Kapl ware married with three children, Thea, Neil and John, Whilst on
hoilday on board a cruise liner Karl was taken ill and made a will by virfue of which
he leff his wife Emma sole heir with the residue upon her death fo be inherited by his
3 children. Unfortunately he died a couple of weeks later upon his refurn to Malta.

His wife Emma matried again fo Frank and had another child Dariel. She made a
will with a number of dispositions. She begueathed a plot of fand to her 2 sons Neill
and Daniel jointly and in egual shares between them. She feft her husband Frank a
hause which came from her first marriage to Karl, and a precious painting both of
which were bequeathed on condition that he does not remarry. She then left Thea,
her daughter, the usufruct of her estate contingent upon her remaining a spinster.
Finally Emma nominated Daniel her sole universal heir with right of substitution only
if he rencunced to her inheritance.

Daniel has now died and is survived by 2 descendants born out of wedlock. His
mother Emma died soon after. Unfortunately the precious painting went missing
some time after the death of Emma when Frank had already requested its delivery
from the heirs.

Advise all possible beneficiaries of their rights relative to the estates of the late Kari,
Daniel and Emma under present taw and bafore the amendments introduced from

2005 onwards.
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UNIVERSITY OF MALTA
FACULTY OF LAWS
LLD. 1# YEAR
SEPTEMBRER 2015 EXAMINATIONS

EXARMINATION: CVL4003 ~ Fhe Law of Succession
DATE: 07" September 2015
READING TIME: 10.00am to 10.06am DURATION OF EXAMINATION: 10.05am to 12.05pm
INSTRUCTIONS TO STUDENTS: Reply to both Questions which carry equal marks

Question {1

Maria, who could not write, deposited a secrei will with her Notary wherein she beyueathed
all movabie items in her parents’ home to her brother Tony and then nominated her parents
universal hairs.

Vears later Maria married Paul and they made a will unica charta. Paul nominated his wife
sole heir with the residue upen her death to be inherited by his children yet to be bomn whilst
Maria nominated her future chitldren as her sole heirs with a specific condition that she was
to be cared for by them until her death, She also left the usufruct of her estate to her brother
Tony so long as he is unmarried. 3 children James, Danny and Roberto were eventually
born to Maria and Paul.

Maria's parents died first whilst Paul died after. Whilst Maria was on her death bed, and
therefore most vuinerable. under the care of James, he convinced her o modify her will and
in fact she nominated him her sole universal heir. James died but was survived by his 2
children. His mother Maria died some months later.

Outline the legal position relative to the succession of the estales of Paul and Maria both
before and after the amendmenis which entered into force in 2005,

Question (2)

Tony died in a tragic traffic accident whilst still a hachelor and without a will. He was survived
by his parents John and Jackie, by his grandparents, and by his brother Anthony and his
sister Bernie, who both had a number of descendants.

John made a will and nominated his wife Jackie sole universal heir with the residue to be
inherited by his children. John dies and his widow, Jackie donated a substantial part of her
inherited estate to all her grandchildren. Jackie is now dead and she is survived by her 2
other children, namely Anthony and Bernie, and their respective descendanis.

Years later. Max, Jackie's brother died a bachelor and intestate. He was survived by the 2
children of Anthony and by the 4 children of Bemie.

Submit your written legal opinion to all possible beneficiaries on the applicable principles

relative to partitioning the estates of Tony, John, Jackie and Max respectively both under
current law and before the amendments introduced by Act XML of 2004,
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UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.B. HONS 4" YEAR & LL.D. | YEAR

MAY/JUNE 2016 EXAMINATIONS

A Y N e e S

EXAMINATION: CVL4026 — The Law of Succession
DATE: 14" June 2018
READING TIME: 10.00am to 10.05am DURATION OF EXAMINATION: 10.05am to 12.05pm

INSTRUCTIONS TO STUDENTS:
Reply to both Questions which carry equal marks

Question {1}

Donald made a secret will by virtue of which he nominated his future wife and future
descendants yet to be born, heirs in equal portions between them. This he promptly
delivered to his notary. Alas, unknown {0 him, he was already the father of a 2 year
old child Liza.

Donald eventually married Rose and after having 4 children Sarah, Sean, Luke and
Glen, they made an unica charta will wherein Rose nominated her husband Donald
heir with the residue upon his death to the inherited by their 4 descendants. Donald
left Rose a legacy of the full ownership of an apartment which he had inherited jointly
with his sister from their parents, the usufruct of a house which he purchased before
his marriage, and finally nominated his 4 children sole heirs.

Donald has now died and his nhotary only delivered his secret will to the Court of
voluntary jurisdiction some days later.

Rose made another will wherein she bequeathed Sarah by singular title an antique
painting of which she had quits a few, fo be chosen by her and an antique furniture
which Sarah eventually bought from her mother. Years later, Rose also donated an
immovable property to her son Luke on the occasion of his graduation.

Sean has now died whilst still a bachelor and without any descendants and he is
followed by his mother Rose.

Advise all possible beneficiaries relative to the estates of Donald, Sean and Rose of
all their rights with a view 1o partitioning their respective estates.
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Question {2}

Chris and Mary were married with 2 children, Carla and Mark. They made an unica
charta will wherein they only left to each other the reserved portion. Chris left a
legacy of a tiny one bedroomed apartment used as an accasional weekend retreat to
his friends Luca and Elena in equal shares bstween thern and they both nominated
their two children as universal heirs without any right of substifution.

When still a 16 year old, Luca made a will by virtue of which he nominated his friend
Clena as his universal heir. He has now died and his next of kin are his matarnal
grandparents, his father and a number of nephews and nieces as his nearest direct
collaterals.

Mark also predeceased his parents but he is survived by his wife Ann and by their

sole child Jean. He had made a will at a time when he was only temporarily
{ interdicted for a couple of months due 1o illness by virtue of which he nominated his
parents sole heirs.

Chris has now died and Mary, his widow, whilst on board a cruise liner registered in
Malta made a privileged will by virlue of which she bequeathed the usufruct of her
ectate to her daughter Carla contingent upon her remaining unmarried, and then
ordered that all the residue of her estate upon death of her heirs will be inherited by
Jean, her grandson. Mary dies upon her return to Malta from the cruise.

You are requested to submit a legal opinion on how to partition the estates of Luca,
Mark, Chrig and Mary respectively.




UNIVERSITY OF MALTA

FACULTY OF LAWS

LL.B. HONS. 4" YEAR & LL.D. 1% Year
SEPTEMBER 2016 EXAMINATIONS

EXAMINATION: CVL4026 — The Law of Succession
DATE: Tuesday 6" September 2016
READING TIME: 8:30AM - 8:35AM DURATION OF EXAMINATION: 8:35AM — 10:35AM

INSTRUCTIONS TO STUDENTS:

Reply to both Questions which carry equal marks

Question (1}

Hubert and Wendy were married in Malta and had 4 children, Anna, Bridget, Charles
2 David. They made an unica charta wil wherein they reciprocally begueathed to
cach other the reserved portion established by law 1o surviving spouses and
nominated their 4 children universal heirs in equal portions.

While in the United States, presumably on work, Hubert went for a cruise in the
Caribbean with Fiona, his female friend and alas, he got seriously ilt. While on board
the cruise liner, he made a will whereby he modified his previous will in the sense
that he acknowledged his child Elena from his extra-marital relationship with Fiona,
and left her the reserved portion, he left Bridget only her reserved portion and
disinherited Charles for no reason.

Charles died first and apart from his parents, brothers and sisters, he was survived
also by his two descendants. Huber died 6 months later as a result of his serious
illness and Wendy, his surviving spouse, remarried a couple of years later. She
made an additiona! will and left the matrimonial home which was purchased during
her previous marriage io her second husband. She also deonated an immovable
property to Anna and her husband on the occasion of their marriage.

Discuss the principles involved under the law of succession with a view to partition
the estates of Charles, Hubert and Wendy respectively.
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Question (2)

Philip and Elizabeth, a childless couple married in Malita, made an unica charta will
by virtue of which they revoked all previous wills and reciprocally nominated each
other as universal heirs. Eventually, both made unilateral modifications to their will
without the knowledge of the other spouse.

Elizabeth bequeathed an antique desk purchased during marriage 1o her friend
Amanda, she left Euro 25,000 to her servant Doris for services rendered, and
appointed you, the family lawyer, as her testamentary executor.

Philip bequeathed his friend Francesca the matrimonial home which he shared with
Elizabeth, with an obligation to pay a small yearly aliowance to Doris, and also
appoinied you as his testamentary executor. Elizabeth has now died.

Subsequently, Philip modified his wills once again, and bequeathed his nephew Paul
a legacy of the debt of Euro 250,000 which he had lent him for his business. Philip
died soon after, but Paul had in the meantime repaid a substantial part of his debt.

Both Elizabeth and Philip are survived by brothers and sisters, or their descendants,
who are all claiming their slice from their respective estates.

You, as the nominated testamentary executor wish to accept your nomination 1o
execute both testators’ wishes. indicate the procedures set out in the law for your
confirmation as testamentary executor, and advise all possible beneficiaries of their
respective rights and obligations on the estates of Elizabeth and Philip.
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UNIVERSITY OF MALTA

FACULTY OF LAWS

LL.B. HONS. 4" YEAR / MA Advocacy Preparatory Programme

MAY/JUNE 2017 EXAMINATION SESSION

EXAMINATION: CVL4026 - The Law of Succession
Date: Monday 05 June 2017

Time of Examination: 1080 a.m. to 11.05 a.m.
instructions to Students - Reply to the following Question in full.

Kevin and Lisa were married in Maita with 3 children Ruth, Anna and lan. Kevin made a will
wherein he left his wife Lisa a legacy of their matrimonial home with all its movable contents
together with all the money which they had saved, with the residue upon her death to be
inherited by their 3 descendants whom he also nominated as his sole heirs. Kevin and Lisa
donated an apartment to Ruth on the occasion of her marriage to Mario. Years later, another
chitd Ondine was born to Kevin and Lisa.

Kevin died suddenly, and his wife Lisa remarried Paul. She made a will by virtue of which she
bequeathed a legacy of a right of habitation of a house to her daughter Anna until she remained
a spinster, and another legacy of all the movable contents inherited from her late hushand, and
her car 10 Ruth, the latter contingent upon placing first in her exams. She then nominated all her
4 children heirs, contingent upon attaining 50 years of age. Years later, Lisa amended her will and
ordered that both legacies left to Ruth be bequeathed to her jointly with her brother lan.

{an died after his father whilst still a bachelor and without any descendants. His mother Lisa died
some time later. lan’s sisters, Ruth and Anna who had children of their own, renounced to their

brather’s inheritance,

Advise all possible beneficiaries of their jegal rights of succession in order to partition the estates
of Kevin, lan and Lisa respectively.
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University of Malta
Faculty of Laws

CVLAGZE -~ The Law of Succession

Date:  Thursday, 7% September, 2017 Buration of Exarnination: 10.00am-11.05atm

Reply to the following guestion in full:

Chris and Ann, a married couple established in Malta, made an unica charta will in terms of
which they reciprocally bequeathed to each other the usufruct of their estate and
nominated their future descendants as their universal heirs. They eventually had 2 children,
Maria and Jesmond. o

Maria married Ray and on the occasion of their marriage, Ann donated to them a plot of

* land which she had inherited from her parents, on which they eventually constructed their

" house and established their matrimonial home. Ann also made another will whereby she
. revoked her previous unica charta will and left a sole bequest by singular title to her dear
- friend David of some movable furniture which she had bought during marriage.

| Ann died suddenly. Chris remarried Helen and they had one daughter, Sandra. Chris revoked
. his existing unica charta will and instead, he bequeathed an immaovable to his spouse Helen
‘which, unknown to him, already belonged to her. Furthermore, he left the usufruct of his

estate to his daughter Sandra, contingent upon her remaining a spinster, and nominated

~ Jesmond his sole universal heir, effective upon attainment of 40 years of age.

Chris has now died and Jesmond rencunced to his father's inheritance, whether testate or
intestate, but he had 2 descendants.

Advise ali beneficiaries whether by universal or by singular title, of their legal rights of
successian in order to partition the estates of Ann and Chris.

Pagelofi



University of Malta
Faculty of Laws
June 2018 Examinations

CVLA026 - The Law of Succession

Tuesday 12" June 2018 Duration of Examination: 8. 30AM - 9.35AM

INSTRUCTIONS TO STUDENTS:

Reply to the below question in full,

Mark and Alexandra made an unica charta will by virtue of which they revoked any previous wills
and nominated each other as sole universal heirs, with the express condition that efther party
would incur forfeiture in the case of revocation.

Mark eventually made another will by virtue of which he nominated two of his two brothers,
Robert and Maurice, as joint universal heirs and hegueathed the usufruct of the matrimonial home
and of all of his bank deposits to his wife Alexandra. lh addition, Mark left his nephew, Luke, a
legacy of the full ownership of a garage, which he had inherited together with his abovementioned
brothers, Robert and Maurice. He left his other nephew lLawrence his vintage sports car, on
condition that this legacy becomes effective upon the attainment of Lawrence’s 25" birthday and,
finally, he bequeathed to his youngest nephew Liam any watch from his private collection.

Alexandra passed away, survived by her husband Mark and her two siblings, Nadia and Andrew,
Mark was so overcome by the bereavement, that he shortly passed away too. Robert and Maurice
want to proceed with the sale of the assets that they inherited from Mark, including their brother’s

former matrimonial home, which had been donated to Alexandra from her parents before her
marriage.

Albert, Mark’s youngest brother, had a less stable life. His first child, Jake, was born from a brief
relationship with a teenage partner. Albert eventually went on to meet and marry Elena, from
whom he had another three children; Randall, Raymond and Reuben. Throughout their marriage,
Albert and Elena occupied, as their matrimonial home, an apartment which Albert had bought
shortly before their wedding. '

As their life progressed, Albert’s patrimony increased in virtue of the inheritance of a substantial
amount of money, which he donated immediately to his oldest son Randall in view of the studies
which he intended to pursue abroad.

Unfortunately, a number of disagreements with his wife led Albert’s marriage into crisis, during
which he succumbed to the charm of a younger lady, Cynthia,

Eventually, Albert was suddenly taken away by an i1lne§s, A few days after his burial the family’s
notary confirmed that Albert had died intestate, however, they also received a visit by Cynthia who
claimed that she was six months pregnant with Albert’s son.

Advise all possible beneficiaries relative to the estates of Mark, Alexandra and Albert under the law
as amended by Act XVill of 2004. '
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University of Malta
Faculty of Laws
September 2018 Examinations

CVL4026 - The Law of Succession

Date: Monday 3" September 2018 Duration of Examination: 10.00AM - 11.05AM

INSTRUCTIONS TO STUDENTS:

Reply to the below question in full.

Alan and Betty made an unica charta will wherein they nominated each other joint
universal heirs. In their will they granted the surviving spouse the power 1o modify all the
contents of their will (facofta di variare) without incurring forfeiture, except for the bequest
of the legacy of their summer residence in Marsascala, which would pass onto Alan’s only
two siblings Annalise and Amber, after the surviving spouse’s demise.

Alan passed away, without issue, due 1o a sudden illness. Shortly afterwards, Betty macde a
subsequent will wherein she nominated her sisters, Bella and Barbara, as sole universal
heirs over her entire estate. After overcoming the stages of grief, Betty met another man,
from whom she had a son, Edward.

Eventually Betty fell ill. Towards the end of her illness, when che was bedridden and weak,
she made an additional will upon the insistence of her sister Bella, and nominated her as the
sole heir to her estate.

Alan’s brother, Christian, has also gone through a prolonged period of bereavement.

His eldest son, David, died intestate, survived by his parents, his siblings Darren and Denise,
his wife Fiona, four of his children and the three grandchildren born to his predeceased
daughter Greta.

His second-born, Darren, died intestate and without issue, shortly after his older brother.

The youngest, Denise, was the last to pass away. She had made a secret will which she
delivered to her notary at the age of 16, wherein she left specific dispositions to remunerate
her parents, Christian and Catherine, for their care and support. Denise is survived by her
two children. Her notary also forgot Denise’s secret will in his drawer and only delivered it
to the Regitrar of the Court of Voluntary Jurisdiction, two weeks after he had received the
will from Denise.

Give an opinion relative to the partition of the estates of: (i) Alan, (i) Betty, (iii) David, (iv}
Darren and {v) Denise under current legislation.
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University of Malta
Faculty of Laws

June 2019 Examination Session

CvL4026 THE LAW OF SUCCESSION

Date: Friday 21st June 2019 Duration of Examination: 11:30AM-12:35PM

INSTRUCTIONS TO STUDENTS:

Reply to the foilowing question in fuil.

Neil and Maria, a married couple with 3 children, Amy, Sarah and lan, made an unica
charta will by virtue of which they reciprocally bequeathed to each other the
non-disposable portions of their respective estates and nominated their 3 children as
their universal heirs. Years later they had another child, Anna. They also left 2
bequests by singular title, Neil left his vintage car to Amy and Sarah jointly, whilst
Maria left her son Jan the precious and expensive diamond ring which her hushand
Neil had given to her as a present on their wedding anniversary.

Amy made a will when stili a young 16 year old by virtue of which she nominated her
mother Maria as her sole universal heir. She has now died and is survived by her

paternal grandparents, by her parents, and by her brothers and sisters. Neil, her
father dies some months later.

Maria remarried some years after the death of her husband Neil. She modified her
unica charta will by means of a secret will which she promptly delivered to her notary.
In her secret will she left the conjoint and successive usufruct of her estate to her 2
children Sarah and Jan contingent upon their remaining unmarried. Unfortunately,

her notary proceeds to register and depaosit her secret will in terms of law only a
couple of days after her death.

After Maria’'s death, Sarah and Jan renounced to their mother’s inheritance but
reserved their rights to any legacies bequeathed to them. They both had a number of

descendants.

Advise all beneficiaries, whether by universal or by singular title, to the estates of Amy,
Neil and Maria respectively, of their rights of succession in terms of law.
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University of Malta
Faculty of Laws

September 2019 Examination Session

CVL4026 THE LAW OF SUCCESSION

Date: Monday Sth September 2019 Duration of Examination: 11:30AM-12:35PM

INSTRUCTIONS TO STUDENTS:

Reply to the following question in full.

Mario and Katia were married with 3 children, Jasmine, Maria and Anna. Mario made
a will by virtue of which he appointed his above three children as his sole universal
heirs and he omitted compietely his wife. In his will, he also left his apartment in Gozo
by title of legacy to his friend Sandra. The Gozo property had been bought by Mario

before his marriage with Katia. However, it was also being used as their matrimonial
home.

Mario had an extramarital affair, from which another child Joseph was born of whose
existence he was completely unaware. Mario dies soon after the birth of Joseph.

Jasmine died a spinster a few years after her father Mario, without having made a will.

Katia also made a will by virtue of which she left, by singular title, any one item out of
her collection of original paintings to her niece Amanda, to be chosen by her. She also
left her other niece Rachel, the usufruct of her property in Sliema contingent upon

Rachel remaining unmarried. Katia then appointed her 2 surviving children, Maria and

Anna, as her sole universal heirs. During her lifetime, she had also donated her
apartment in Mosta to Anna.

Katia has now passed away. Sandra is claiming compensation due to the fact that
Katia and Mario’s heirs had failed to grant her the vacant possession of the Gozo
apartment immediately after the death of Mario.

You are requested to submit a legal opinion on how to partition the estates of Mario,
Jasmine and Katia respectively together with Sandra’s claim for compensation.
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L-Universita

ta’' Malta
FACULTY OF LAWS
DEPARTMENT OF CIVIL LAW
JUNE/JULY 2020 EXAMINATION SESSION
CVL4026 The Law of Succession Friday, 3™ July 2020

Examination time: 8:30am — 9:30am + 60 extra minutes for uploading/downloading.

In case of difficulty during the examination (issues with exam paper, electricity power cut,
internet connection, etc), you may contact the Faculty of Laws on the following:

Telephone : 2340 3251; 2340 2780

Email: laws@um.edu.mt

Please note that for inmediate feedback it is best to communicate using telephone. Use email
only if there are circumstances when the use of telephone is not possible.

Keep your mobile phone handy since important communications during the examination may be
communicated by the University through SMS.

You have the option to either type in your answers on a word document or write down your
answers on an A4 sheet/s of paper.

Once you have completed the examination, you are to save your answers in pdf format or scan
your handwritten answers using Adobe Scan app and Microsoft Office Lens app, and upload them
within the time indicated for the examination. The name you should assign to the file you are
going to upload to the VLE dropbox should be the study-unit code. The VLE will then rename
the file automatically to also include your name and surname.

You have been allowed 60 minutes for downloading the examination paper and uploading your
responses. Make sure that you upload the correct document. If you upload the wrong
document, simply upload again and the system will overwrite the document originally submitted.

You may be subject to an additional oral examination to safeguard against plagiarism, collusion
or other misdemeanours.

You may not obtain or seek to obtain advantage in an examination, or give or endeavour to give
assistance to other students. Students who are found guilty of a breach of the University
Assessment Regulations are liable to disciplinary action which may result in the examination
being cancelled and other consequences.

By sitting for this examination, you declare that you are aware of the provisions of the regulations
regarding conduct during examinations and you pledge to observe them.
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INSTRUCTIONS TO STUDENTS:

Reply to the following question in full.

Neil and Emma celebrated marriage in Malta and had 3 children Lara, Amy and Luke.

Neil made a will whereby he left a sum of money to each of his 3 children and nominated his
wife Emma his sole heir.

Years later, Neil modified his will. He bequeathed an antique clock to Amy, and a plot of land
purchased during marriage to Luke with vulgar substitution, in favour of any descendants born
and yet to be born, solely in case of renunciation.

Emma also made a will. She disinherited Amy without stating a reason, she left 2 pre-legacies,
namely a painting to Lara and Luke conjointly, and a garage she had inherited from her parents
to her 2 sisters jointly, as to one half undivided share each. She then nominated her 2 children,
Lara and Luke, her sole heirs. Alas, one of Emma’s sisters died suddenly, soon after.

Neil and Emma also donated another plot of land to Luke and his spouse jointly, over which
they eventually constructed their matrimonial home. Amy eventually purchased the antique

clock from her father. She married John and had 1 descendant.

Luke predeceased his parents but was survived by 2 descendants. His father Neil died soon
after. Emma died some years later.

Amy is contesting her father’s will and wants her reserved portion.
She also renounced without reservation to any claim over her mother’s inheritance.

Submit your advice to each of the respective beneficiaries of the estates of Luke, Neil, and
Emma.
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FACULTY OF LAWS

L-Universita
LLD ta' Malta
DEPARTMENT OF CIVIL LAW

SEPTEMBER 2020 EXAMINATION SESSION

CVL4026 The Law of Succession Thursday, 10" September 2020

Examination time: 10:00am — 11:00am + 60 extra minutes for uploading/downloading.

In case of difficulty during the examination (issues with exam paper, electricity power cut,
internet connection, etc), you may contact the Faculty of Laws on the following:

Telephone : 2340 3251; 2340 2780

Email: laws@um.edu.mt

Please note that for immediate feedback it is best to communicate using telephone. Use email
only if there are circumstances when the use of telephone is not possible.

Keep your mobile phone handy since important communications during the examination may be
communicated by the University through SMS.

You have the option to either type in your answers on a word document or write down your
answers on an A4 sheet/s of paper.

Once you have completed the examination, you are to save your answers in pdf format or scan
your handwritten answers using Adobe Scan app and Microsoft Office Lens app, and upload them
within the time indicated for the examination. The name you should assign to the file you are
going to upload to the VLE dropbox should be the study-unit code. The VLE will then rename
the file automatically to also include your name and surname.

You have been allowed 60 minutes for downloading the examination paper and uploading your
responses. Make sure that you upload the correct document. If you upload the wrong
document, simply upload again and the system will overwrite the document originally submitted.

You may be subject to an additional oral examination to safeguard against plagiarism, collusion
or other misdemeanours.

You may not obtain or seek to obtain advantage in an examination, or give or endeavour to give
assistance to other students. Students who are found guilty of a breach of the University
Assessment Regulations are liable to disciplinary action which may result in the examination
being cancelled and other consequences.

By sitting for this examination, you deciare that you are aware of the provisions of the regulations
regarding conduct during examinations and you pledge to observe them.
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INSTRUCTIONS TO STUDENTS:

Reply to the following question in full.

David and Emma, a couple married in Malta, made an unica charta will in terms of which they
reciprocally bequeathed to each other one-half undivided share of their estate and left the other
one-half to their future descendants to be divided in equal portions between them. They

eventually had 3 children: Andrew, Benjamin and Chris.

Andrew married Victoria, and on the occasion of their marriage, David donated to them a parcel

of land upon which they eventually built their matrimonial home.

Emma made a will whereby she revoked her previous unica charta will and left a valuable watch
to her sister Eve. She had purchased this watch during her marriage to David. She also left her
niece, Ella, the usufruct of her property in Gozo, contingent upon Ella remaining unmarried and
left, also by singular title, any one item out of her collection of jewellery to her other niece, Emily.
Finally, Emma appointed her three children as heirs, although Benjamin would only inherit on

the condition that he would have attained 40 years of age.

David died suddenly and Emma remarried Frank. They had one daughter, Gabrielle.

Chris has now passed away whilst still a bachelor but with one descendant, Cameron.

Emma died some time later. At the time of her passing, Benjamin was only 35 years old and Ella

had married Henry.

Advise all possible beneficiaries of their legal rights of succession in order to partition the estates

of David, Chris and Emma respectively.

Page 2 of 2



i.ﬂA

\Y,
GhSL

- Ghaqgda Studenti tal-Ligi

(

First Year Law
Compulsory Units Past Papers

LAW of GUARANTEES

If you require any further information, have any suggestions or
find any mistakes in this publication, do not hesitate to contact us

on academic@gnsl.org




UNIVERSITY OF MALTA
FACULTY OF LAWS
LED I (2010/11)
JUNE 2011 SESSION OF BEXAMINATIONS

CVIA002 - THE LAW OF GUARANTEES
WEDNESDAY 1°7 JUNE 2011 9.15AM — 10.15AM

ANSWER THE FOLLOWING QUESTION (100%)

PLEASE REPLY IN ENGLISH
Your client has come to your office with the following searches:

(1) — 1980 - €23,000 ~ Favour A - Balance of price for sake of property - GH
and SP on property at Zabbar;

(2) — 1990 - £70,000 ~ Favour B — Warranty of peaceful possession due to
sale of property at Gozo —~ GH;

(3) — 1981 - €83,000 - Favour C ~ Loan ~ GH and 8H on property at Hamrun;

(4) — 1985 - €90,000 - Favour D - Loan for construction - GH and SP on
property at Meliieha for costs of construction of propery at Valletia;

(5) — 2000 - €9,000 ~ Favour E - the vendor for balance of price — SP on
property at Sliema;

(6} — 20086 - €100,000 - Favour F — a contractor for costs of construction - GH
and SP on property at Gudjz,

(7) - 2009 - €80,000 — Favour G - Interdicied individual as tutor 1o administer
his property and to render an account of his administration -~ GH;

(8) ~ 2011 - €180,000 - Favour H — Loan - GH and SH over properiy at
Hamrun

The GH under (3) and (6) above were waived in so far as these affect the
properties at Sliema and Gudja, the SP at {5) above wag registered after 8
months from completion of works whilet the properties at Hamrun were sold.

Give an interpretation on the relative ranking of the above liabilities and
advise what needs to be done in order to enable;
(i) X obtain a first ranking SP for an outstanding balance of price on
property being purchased by your client in Gozo; _
i) Y, a building contractor to obtain a first ranking SP for the
construction of another floor on your client's property at Sliema; and

(i)  Z, a lender, a first ranking GH and SH over your client's property at
Gudja for a loan of €100,000 required for his business.




8/11/20%11 LLD TYR COMPULSORY

UNIVERSITY OF MALTA

FAGULTY OF LAWS
Li. B, | Year — Academiec Year 201072014

CVL4602 — The Law of Guarantees

Friday 09% September 2011 - 08.00am — 08.00am

Please reply in English

Your client's searches reveal the following hypothecs and privileges against him:

{1) - 1978 - €80,000 —~ Favour Vendor A —~ SP on property purchased at Zejtun
for outstanding balance of price;

(2) — 1993 - €75,000 — Favour Purchaser B — Warranty of peaceful possession
granted for sale of property at Mellieha — GH;

(3) — 1886 - €80,000 - Favour C a Confractor ~ GH and 5P on property at
Vallefta for costs of construction and improvements;

(4) — 1899 - €85,000 — Favour D — Debt due — GH and SH on property al Sliema;

(5) - 2000 - €80,000 ~ Favour Vendor E — balance of price still due — GH and 5P
on property at Mosta purchased by your client;

(8) - 2006 - €110,000 ~ Favour Contractor F — costs of construction - GH and
SP on your client's property at Zejtun;

(7) — 2009 - €200,000 - Favour G ~ Loan - GH and SH over the Sliema property.

The GH at {4) and {5) was waived on the properties at Zejtun and Valieita, the
SP at (6) was registered after 3 months from completion of works whilst the
property at Valletta was sold.

Give an interpretation into the ranking of the above 7 creditors and advise the
requisites established by taw for:
() H, a vendor to obtain a first ranking SP for balance of price due by your
client on property being purchased by him at Gozo,
(i) 1, a building contractor to obtain a first ranking 5P for construction
works and improvements on your client's property at Mosta; and
(i) J, a lending institution, a first ranking GH and SH over your client’s
property at Stiema for a loan of €210,000 for personal requirements.



UNIVERSITY OF MALTA

FACULTY OF LAWS
g1 D, | Year -~ 2011/2012

CVL4002 — The Law of Guaraniees
Thursday 31% May 2012 - 1.60pm ~ 2.00pm Please reply in English
You have been presented with the following searches of X, an individual:

(1) — 1982 - Favour A — GH and SH on property at M'Scala - €80,000 indebtedness;
(2) — 1998 - Favour B — GH and SH on propetrty at St. Julians - €80,000 debt due;

(3) ~ 2001 - Favour C an architect — GH and SP on property at Mellieha - €85,000
expenses for planning consultancy and supervision of improvements;

(4) - 2001 — Favour D ~ SP on the property at Mellieha - €95,000 cost of materials
for reconstruction,

(5) — 2002 ~ Favour E — GH and &P on propefty purchased at Mosta - €200,000
regidue of price;

(6) — 2004 - Favour ¥ — GH and SP on the property at Mosta - €90,000 costs of
construction;

(7) — 2005 - Favour estate of G ~ GH - €700,000 warranty to administer property and
to render an account,

(8) — 2005 - Favour H —~ GH and SH over the M'Scala property - €250,000 loan.

The GH at {3) and (5) were waived on the property at M'Scala, this same property at
M'Scala was sold in 2008 whilst the SP at (6) was registered more than 6 months
after completion of works.

Give your intarpretation into the ranking of the above inscriptions and advise on the
necessaty legal requisites in order to enable:

(i H at (B) above - obtain a first ranking on M'Scala; and

(i) | - a building contractor to obtain a first ranking SP for construction works
and improvements on the property at Mosta; and

(i) J - a first ranking GH, SH and 5P for a loan of €210,000 to enable X carry
out reconstruction works over his property at Mellieha, and

(iv)y K -~ procure appropriate hypothecary security as a creditor with a
favourable court judgment against X for €70,000 indebtedness.



URIVERSITY OF MALTA

EACULTY OF LAWS
LL.ID. | Year ~ Academic Year 2012/2013

CVLA002 ~ The Law of Guaraniees

Thursday 30 May 2013 - 08.15am ~ 10.158m Please reply in English
Mialcolm’s searches reveal these hyputhecs and privileges registered aganst him:
(1) ~ 1863 - Favour Creditor A — €65,000 Debt due SH on property at Kklin

(2) ~ 1889 - Favour Lender B - €220,000 Loan ~ GH and SH over the ikiin property

(3} ~ 1896 - Favour Vendor C ~ €80,000 balance of price due - GH and 8P on
property at Msida purchased by Malcolm

(4) — 2002 - Favour Vendor D — €100,000 balance of price due - 5P on property at
Slierna purchased by Maicolm

(5) — 2003 - Favour Purchaser E — €480,000 price of the above Iklin property sold —
GH as warranty for peaceful possession and warranty against latent defects

(6) — 2009 - Favour Contractor F — €110,000 costs for construction of additional floor
on Malcolmy's property at Sliema — GH and SP on property at Sliema

(7) - 2013 - Favour Vendor G - €165,000 outstanding balance of price - SP on
property purchased by Malcolm at Marsascala

The SP at (6) was registered after 2 months from completion of works and the
property at Ikiin was sold in 2003. In 2010 Maicolim also pledged his collection of
gold coing to Purchaser E as further warranty for peaceful possession.

Give an interpretation into the ranking of the above creditors, advise E, the ocwner
(and third party in possession} of the lklin property, on hig ranking as he is facing a
hypothecary action from A and B and indicate the legal requisites for:

(i Vendor M to obiain a first ranking SP for balance of price on properly
being purchased by Malcolm in Gozo; and

{ii) Bank | to obtain a first ranking GH and a first ranking SH over Malcolm's
property at Stiema for a €200,000 loan for his business requirements.



UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.D. | Year - Academic Year 2012/2013

CVL4002 ~ The Law of Guarantees
Wednesday 4" September 2013 - 10.30am - 11.30am
Please reply to the following question in English
Anna’s searches reveal these hypothecs and privileges registered against her.
(1) - 1981 - Favour creditor A — €70,000 admission of indebtedness - GH
(2}~ 1985 - Favour lender B — €45,00(} Loan — (3H and SH over propeny al Mellieha

(3) ~ 2000 - Favour vendor C ~€80,000 balance of price — GH and SP on property at

Mosta purchased by/Anna

{4) — 2001 — Favour trader D - €50,000 costs of and supply of materials for
construction — GH and SP on property at Mellieha

(8) — 2002 - Favour coniractor E ~ €80,000 costs for construction of 2 asdditional
floors on Anna's property at Mosta

(6) — 2002 - Favour purchaser F — €300,000 price of the above property at Mellieha -
GH warranty for peaceful possession

(7) ~ 2011 — Favour estate of the late G — €500,000 value of estate - GH as
warranty to administer property and to render an account as testamentary executor

(8) — 2013 - Favour vendor M - €165,000 outstarding balance of price - SP on
property purchased by Anna ai Msida

The SP at (3) was registered 4 months from date of purchase whilst the
improvements by contractor E at (5) above were carried out on the property at
Mellisha. In 2002 Anna also granted lender B a pledge on her 10,000 Lombard Bank
Maita plc shares as additional security for the loan.

Give an interpretation into the ranking of all the above and advise F as owner of the
Mellieha property on his position at law. Indicate also the legal requirements for:

{i Lender | to obtain a first ranking GH and a first ranking SH over the
property of Anna at Mosta for €25,000 ioan for the purchase of a car; and

(i Vendor J to obtain a first ranking SP for the balance of price on property
being purchased by Anna at Marsascala.



UNIVERSITY OF MALTA

FACULTY OF LAWS
LL.D. | Year ~ 2013/2014

CVLA002 — The Law of Guaranitess
Friday 06" June 2014 - 8.18am ~ 10.15am
| Blease reply o the following question in English

Simon owned a number of properties. His searches reveal the following hypothecs
and privileges registered against him:

(1) - 1983 - Favour A ~ €30,000 Loan ~ GH
(2) — 1985 - Favour B ~ €50,000 Loan — 8H over property at Fgura

(3) - 2002 - Favour vendor C — €150,000 baiance of price - GH and SP on property
at Gozo

i (4) - 2003 - Favour supplier D - €40,000 costs for the supply of materials for
i construction - GH and SP on property at Mosta

i (5) ~ 2004 - Favour builder E ~ €80,000 - SP on penthouse at Simon's property in
: Mosta for costs of construction

(6) — 2008 - Favour vendor F - €120,000 outstanding balance of price - SP on
! properiy purchased by Simon at Msida

| (7) — 2011 — Favour minor child G - €70,000 value of inheritance - GH as warranty o
administer properly and fo render an account upon majority

| (8) — 2013 ~ Favour H -~ £40,000 debt — GH and SH on property at Msida

Vendor C at (3) above postponed his GH in favour of H limited to the property at
Msida. The materials supplied by D at (4) were never used for the property at Mosta
whilst E registered the SP at (5) 3 months from completion of works. in 2007, Simon
sold his property at Fgura to Natalino,

| Give an interpretation inte the ranking of all the above and advise Natalino on his

i position at law as B is seeking a remedy for money still due. Indicate also the legal
: requirements for.

(i) Bank | to obtain a first ranking GH and a first ranking SH over Simon’s
property at Gozo for a loan of €30,000; and

(in Vendor J to obtain a first ranking GH and SP for the balance of price on
i his property at Paola fo be purchased by Simon.

fage taf



UNIVERSITY OF MAL LA
FACULTY OF LAWS
LLIx T YEAR
MAYAUNE 2015 EXAMINATIONS

EXAMINATION: CV1.4002 - THE LAW OF GUARANTEES

DATE: MONDAY §™ JUNE 2018
READING TIME: 2.30PM ~ 2.35PM
DURATION OF EXAM: 2 35PM - 3.35PM

INSTRUCTIONS TO STUDENTS:
~» Reply to the following question in full
v Students may use a calculator

‘the searches of Maria reveal these hypothecs and privileges registered against her:

(1} - 1985 - Favour A ~ €25000 Loan — General Mypothec and Special Hypothee over her
property af Sliema

(2)~ 1887 - Favour B - €40,000 Loan — Special Hypothec over her property at Lija

(3) - 1898 - Favour C an architgot --Special Privilege for €15,000 sonsuftancy fees for the fitture
construction of an additional floor on Maria's properly at Sliema

(4) - 200% — Favour 1 a supplier of goods - €30,000 cost of saritary ware supplied to Maria -
General Hypothee and Special Privilege on her property at Stiema

(8) - 2008 - Favour £ & vendor ~ €90,000 balance of price ~ General Hypothed and Spegial
rivilege on property at WMosta purchased by Maria

(6) - 2010 - Favour Anna - €120,000 price of property purchased by her at Sliema — General
Hypothec as warranty for peaceful possession

(7) - 2011 - Favour vendor F - €80,000 balance of price cue — Special Privilege on property at
mMarsascala purchased by Maria

(8) - 2014 ~ Favour G — €30,000 deb! - General Hypothec and Special Hypothec on her property
at Lija

In 2010, Marla sold her properly at Sfiema to Anna at (5) above when A, C and O still had
sutstanding debts in their favour. Supplier D and Vendor £ at {4) and {5) above postponed their
respective general hypothecary rights in favour of G but only in s0 far as these concemn the

property at Lija.

Furthermore, © at (3) above registered his Special Privilege more than 2 montis from when
works were compigted whilst the sanitary ware supplied by D at (4) were diverted for use al
Maria's property in Lija. Give an interpretation into the ranking of the above hypothecs and
privileges against each property. Advise Anna, A, C and D of their respective positions at 1aw
with respect to the Sliema property and indicate the fegal requirements tor:

(i) tender H to obtain a first ranking Special Hypothec over Marje's property al
Marsascala for a debt of €40,000; and
(i) Bank | {0 obtain a first ranking special privilege on Maria’s property at Lija for a loan

of 670,000 to enable her to carry out improvements and construct a penthouse.
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UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.B. HONS 4" YEAR & LL.D. | YEAR
MAY/JUNE 2016 EXAMINATIONS

EXAMINATION: CVL4025 — The Law of Guarantees
DATE: 17" June 2016
READING TIME: 10.00 am to 10.05am DURATION CF EXAMINATION: 10.05am to 11.05am
INSTRUCTIONS TO STUDENTS: Reply to the guesticn i full

Your client has come to your office with the foliowing searches:

(1) 1986 - £€65,000 ~ Favour vendor A - Balance of price for purchase of property - GH and
SP on property at Zabbar,

(2) 1990 - £60,000 — Favour B — Warranty of peaceful possession due to sale of property at
Gozo - GH;

(3) 1996 - €85,000 ~ Favour € — Loan - GH and SH on property at Hamrun;

(4) 1998 - €100,000 - Favour D — Loan for construction — GH and SP on property at
Mellieha for costs of construction of property at Valietta;

(5) 2000 - €29,000 — Favour E - the vendor for balance of price —~ SP on property at Sliema;

(6) 2003 - €26,000 — Favour F — a contractor for costs of construction — GH and SP on
property at Gudia;

(7) 2006 - €180,000 — Favour G — Loan — GH and SH over same property at Hamrun.

The GH under (3) and (6) above was waived in so far as these affect the properties at
Sliema and Gudja, the SP at (5) above was registered after 8 months from completion of
works whilst the property at Hamrun was sold in 2008. in 2013 your client granted lenders C
and G at (3) and (7) above, a pledge for 40,000 Euro as additional security for their loans.

Give an interpretation on the relative ranking of the above liabilities and advise C and G on
their position at Law. Indicate also the legal requisites in order to enable X to obtain a first
ranking SP for an outstanding balance of price on property being purchased by your client in
Gozo: Y, a building contractor to obtain a first ranking SP for the construction of another floor
on your client's property at Sliema; and Z, a lender, a first ranking GH and SH over your
client’s property at Gudja for a loan of €100,000 required for his personal requirements.
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UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.B. HONS. 4™ YEAR & LL.D. 1° Year
SEPTEMBER 2016 EXAMINATIONS

EXAMINATION: CVL4025 — The Law of Guarantees
DATE: Friday 2™ September 2016
READING TIME: 8:30AM — 8:35AM DURATION OF EXAMINATION: 8:35AM — 8:35AM
INSTRUCTIONS TO STUDENTS: Reply to the question in full

You have been presented with the following searches of your client:

(1) — 1987 - €25,000 - Favour A - Balance of price for sale of property - GH and SP on
property at Zejtun;

(2) — 1992 - €270,000 — Favour B — Warranty of peaceful possession due 1o sale of property
at Saint Julians — GH;

(3) — 1996 - €85,000 — Favour C —Loan — GH and SH on property at Hamrun;

(4) — 1999 - €190,000 ~ Favour D — Loan for construction — GH and SP on property at Msida
for costs of construction of property at Floriana;

(5) — 2005 - €130,000 — Favour E ~ the vendor for batance of price - SP on property at
Siiema;

(6) — 2009 - €120,000 — Favour F - a contractor for costs of construction — SP on property at
Zebbug;

(7) — 2012 - €90,000 ~ Favour G - Interdicted individual as tutor to administer his property
and to render an account — GH,

(8) — 2015 - €180,000 ~ Favour H ~ Loan — SH on the same property at Hamrun

The GH under (3) above was waived from the properties at Sliema and Zebbug, the SP at
(6) above was registered after 2 months from completion of works whilst the property at
Hamrun was sold by your client in 2008.

Give an interpretation on the ranking relative to the above liabilities with respect to each
creditor and each property and guide C and H on their position at law. Furthermore, advise
your client what is required of him in order to enable vendor Y, to obtain a first ranking SP for
an outstanding balance of price on property being purchased by him in Gozo, buiiding
contractor Z to obtain a first ranking SP for the construction of another floor on his property
at Sliema, and a Bank, to have a first ranking GH and SH over your client’s property at
Zebbug for a loan of €100,000.
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UNIVERSITY OF MALTA
FACULTY OF LAWS

LL.B. HONS. 4" YEAR / MA Advocacy Preparatory Programme

MAY/JUNE 2017 EXAMINATION SESSION

EXAMINATION: CVLA025 ~ The Law of Guarantess
Date: Monday 28 May 2017

Time of-Examination: 10.00a.m.t011.05a.m,
Instructions to Students - Reply to the following Question in full,

The searches of Kevin reveal the following hypothecs and privileges registered against him:

{1) - 1988 - £30,000 — Favour Vendor A — SP on property purchased by Kevin at Zejtun for a balance of
price outstanding;

(2) — 1898 - €70,000 — Favour Purchaser B — GH as warranty of peaceful possession for sale of property at
Mellieha;

(3} — 2001 - €90,000 — Favour Contractor C — GH and SP on property at Valletta for costs of construction
and improvements;

{4} — 2005 - £1.80,000 — Favour Creditcr D — Dabt due — GH and SH on property at Sliemsz;

(5) — 2010 - £80,000 —~ Favour Vendor and Contractor £ — GH and SP on property purchased by Kevin at
Mosta for £45,000 balance of price outstanding and £35,000 expenses for reconstructions and repairs;

(8) — 2013 - £110,000 — Favour Contractor F — GH and SP on Kevin's property at Zejtun for costs incurred
in the construction of an additional flocr;

(7) — 2016 - £200,000 — Favour G — Loan — GH and SH over Kevin's property at Sliema.

The SP at (6) was registered a number of months after Kevin refused to pay the contractor due to failure
to complete works, whilst the property at Valletta was sold in 2008. Give an interpretation into the
ranking of the above 7 creditors with respect to each property and advise C on all his rights at law as
substantial interests agreed upon have accrued and he thinks that Kevin is planning to dispose of his
immovable properties due to financial difficulties.

Please indicate the legal requisites for H, a lender to obtain a SP 1o pay a balance of price due by Kevin to
the vendor on property being purchased at Gozo, and |, a building contractor to obtain a first ranking SP
for construction works and improvements to Kevin's property at Mosta. Furthermore advise J, who
obtained & favourable Court judgment against Kevin for €70,000 on how she should adequately secure
her credit in order ta avoid remaining a simple creditor and K together with his lawyer either to get paid
for the price outstanding of various movables purchased by Kevin and / or for their recovery.
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University of Malta
Facuity of Laws

CVY14025 - The Lavw of Guarantees

Date: Monday, 4 September, 2017 Duration of Examination: 10.00am-11.05am

Reply to the case study below:

Maria’s registered liabifities reveal the hypothecs and privileges indicated below:

(1) — 1988 - £80,000 — Favour vendor A — SP on property at Sliema purchased by Maria for an
outstanding balance of price;

{2) — 1999 - €90,000 — Favour contractor B — 5P on property at Floriana representing costs of
construction of and improvements to an additional floor;

{3) — 2005 - €170,000 — Favour purchaser C — GH as Maria's warranty of peaceful possession for sale
of her property at {1} above in Sliema;

(4) — 2006 - £120,000 ~ Favour creditor O ~ GH and SH on property at Msida for debt due by Maria;

(5} — 2016 - £110,000 — Favour vendor and contractor E— GH and SP on property at Mosta purchased
by Maria for £60,000 balance of price and €50,000 expenses for reconstructions and repairs;

{6) — 2017 - €200,000 — Favour creditor F - GH and SH over Maria’s property at Birkirkara as security
for aloan;

The SP at (5] for costs of reconstruction and repairs favour E was registered a number of manths
after Maria failed to pay the contractor due te non-completion of works, the property at Msida was
sold in 2008 and Maria has now run into huge financial difficulties.

You are requested to give an interpretation into the ranking of the above 6 creditors with respect to
each property and advise each individual creditor on legal remedies and possible avenues. Sliema
has developed serious structural damages whilst Maria refuses to pay E notwithstanding that all
outstanding works were completed to her satisfaction a couple of weeks ago.

Advise G on how to obtain hypothecary security for a favourable Court judgment against Maria for

£€50,000, indicate to H, Maria’s servant her ranking for wages still due to her and the ranking of |, the
selter of some movable antiques which were sold to Maria on credit.
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University of Malta
Faculty of Laws
June 2018 Examinations

CVL4025 - The Law of Guarantees

Friday 8™ June 2018 ' Duration of Examination: 8.30AM — 9.35AM

INSTRUCTIONS TO STUDENTS:

Reply to the below question in full.

A&A Real Estate Limited own a number of properties. The company’s searches reveal the
following notes of hypathecs and privileges registered against it:

=

PowoN

7.

1987 — Favour A - £20,000 Loan - GH

1989 — Favour B - €50,000 Loan — SH over property in Marsascala

1994 ~ Favour C - €75,000 Loan — GH and SH on property in Paocla.

1998 — Favour D — £60,000 — Loan for construction - GH, SH and SP on property in 5t.
Paul’s Bay for costs of construction on property in Birgu.

2005 — Favour E — €100,000 — Loan for construction and finishing costs on property in St.
julian’s — SP on property in St. Julian’s.

2007 — Favour F — €200,000 — Loan for further works on property in Birgu - GH, SH and
SP on property in Birgy.

2011 — Favour G — £180,000 Loan — GH and 51 over property in Paola.

The GH in (3) was waived in so far as it affected the propért\f in Birgu. In 2013, A&A sold its
property in Marsascala to X Limited. Moreover, the SP in {5) was registered three months from
the client’s last withdrawal from their banking facility.

Advise your clients in view of the fact that

A&A has not settled its dues with B despite the end of the repayment period and B is
now threatening action;

A&A also has substantial arrears on i{s loan with E, who is similarly contemplating legal
action against the company;

Lender F wants to rank first with respect to the property held in Birgu since A&A have
approached him to take out another loan; |

Bank Z has requested a first ranking GH and a first ranking SH on the property in Paola for
a separate facility of €500,000 which it will make available to A&A;

ARA would like to obtain hypothecary security for a favourable Court judgment against P

Properties Limited for €40,000.
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University of Malta
Faculty of Laws
September 2018 Examinations

CVL4025 - The Law of Guarantees

Date: Friday 14" September 2018 Duration of Examination: 10AM — 11.05AM

INSTRUCTIONS TO STUDENTS:

Reply to the below guestion in full.

Modern Property Ltd is a Maltese company dealing in real estate. The company’s searches
ceveal the following notes of hypothecs and privileges registered against if:

(1) 1994 — Favour Vendor A - £20,000 — SP on land purchased by Modern Property Ltd in
Attard for balance of price outstanding

(2) 1995 — Favour Purchaser B - £€50,000 — GH warranty of peaceful possession for sale
of property in Birkirkara

{3) 1997 — Favour Bank C- €75,000 Loan — GH and SH and SP for purchase of property in
Cospicua.

{4) 1998 — Favour Bank D - £60,000 — Loan for construction — GH, SH and SP on property
in Birzebbugia

{5) 2005 — Favour E — £280,000 — Loan for purchase (£200,000) and finishing costs
{€80,000} on property in Victoria, Gozo — GH and SP on property in Victoria, Gozo

{6) 2010 — Favour F - £500,000 — Loan for further works on property in Cospicua — GH,
SH and SP on property in Cospicua.

(7) 2011 - Favour G — £100,000 Loan — GH and SH over property in Luga.

With regard to (5}, SP was registered within two months of contract with respect of
purchase price, however, as to the sum joaned for the finishes, the 5P was registered 12

months after completion of works. In 2013, Modern Properties Ltd sold its property in Luga
to Z Developments Ltd.

P is now running into financial difficulties although it still owns a building in Mosta. Modern

Properties want to know whether there is any particular safeguard offered to them by the
law.
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c)

Modern Properties Limited has asked what will happen to the hypothecated
property in Luga following its transfer to Z Developments.

Modern Properties is also asking you the status of Creditor E with respect to the
property in Victoria, Gozo.

Modern Properties is also seeking to refinance some of its projects through XY Bank
Ltd, which has, however, requested to rank first with respect to the properties in
Cospicua and Birzebbugia. The company would like to accede to XY Bank Ltd’s
request and is demanding your advice regarding which course to follow.

With respect to the property in (1), Modern Properties have been approached by the
legal representatives of Ms. Abela, a lady who claims that she has the right of use
and habitation over the property owned by Modern Properties in Attard.

Modern Properties have, in their favour, a GH for the warranty of peaceful
possession against vendor P Limited.

P Limnited is running into financial difficulties although it appears that it stilt owns a
building in Marsa.

Madern Properties are asking you whether there is any course of action that they
can pursue in order to secure their rights with respect to P Limited, in the case Ms.

Abela’s claims are confirmed.

The director of Modern Properties has, in his personal capacity, sold a car to R. He is
seeking advice on rights on how to get paid for price outstanding or its recovery.
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University of Malta
Faculty of Laws

June 2019 Examination Session

CVL4025 THE LAW OF GUARANTEES

Date: Thursday 13th June 2019 Duration of Examination: 11:30PM-12:35PM

INSTRUCTIONS TO STUDENTS:

Reply to the Case-study below in full,

ETHAN has the following hypothecs and privileges registered against him:

1. 1988 —€75,000 - Favour creditor A —GH and SH on property at Rabat as
hypothecary security for a debt due;

2. — 1989 - £90,000 — Favour vendor B — SP on property at Mosta purchased by
Ethan representing the balance of price outstanding;

3. — 1997 - €80,000 — Favour contractor C — SP on same property at Mosta for costs
for improvements on existing property and construction of an additional floor;

4, — 2010 - €380,000 — Favour purchaser D — GH in support of warranty of peaceful
possession granted by Ethan for sale of his property at (1} above in Rabat;

5. —2013 - €120,000 - favour creditor E —GH and SH on property at Balzan as
security for a sum of money borrowed by Ethan;

6. — 2016 - €140,000 — Favour vendor / contractor F — GH and SP on property at

Gozo purchased by Ethan for €90,000 balance of price and £50,000 for
construction;

7. —2018 - €200,000 — Favour creditor G — GH and SH over Ethan’s property at
Balzan and Birkirkara as security for a loan;

The Balzan property at (5) above over which creditor E had a SH was sold by judicial
auction to Nathan in 2016. Furthermore, the SP at (6) for costs of construction favour

F was registered 3 months after completion as Ethan alleges shoddy workmanship and
insists on remedial action.

Give an interpretation into the ranking of the above 7 hypothecary creditors with

respect to each property and advise each one of them on legal remedies and possibte
avenues as Ethan is unable to honour his debts and is also facing bankruptey.
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University of Malta
Faculty of Laws

September 2019 Examination Session

CVL4025 THE LAW OF GUARANTEES

Date: Friday 13th September 2019 Duration of Examination: 11:30PM-12:35PM

INSTRUCTIONS TO STUDENTS:

Reply to the Case-study below in full.

Paul, a property speculator who owned a number of properties, had substantial

causes of preference. His public registry searches reveal the following hypothecs and
privileges registered against him:

1. — 1988 - Favour A — €30,000 Loan — GH

2. — 1990 - Favour B — €50,000 Loan — SH over Paul’s property at Fgura which was
sold to Anna in 2018

3. —2002 - Favour Vendor C —€150,000 balance of price outstanding — GH and SP
on property purchased by Paul in Gozo

4. — 2006 ~ Favour Supplier D - €160,000 costs for the supply of materials for

construction —GH and SP on Paul’s project of 6 apartments and 1 penthouse at
Mosta

5. — 2007 - Favour Builder E — £60,000 - SP solely on Paul’s penthouse in Mosta
representing costs of construction and related expenses

6. — 2008 - Favour Vendor F - €120,000 outstanding balance of price - SP on
property purchased by Paul at Msida

7. —2018 - Favour Creditor G — £40,000 Admission of indebtedness — GH and SH
on same property at Msida

Vendor C at {3) above postponed his GH solely in favour of G, and limitedly to Paul’s
property at Msida. The materials for construction provided by Supplier D at (4} above
were never used for Paul’s property at Mosta but for other projects being undertaken
by Paul. Furthermore Builder E registered the SP at {5) above more than 2 months
from completion of works on the penthouse. In 2018, Simon sold his property at
Fgura to Anna without disencumbering the property.
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Give an interpretation into the ranking of all the above 7 creditors on each of the
properties belonging to Paui.

Furthermore, advise on the following:

{i) Creditor B and Anna on their respective position at law and remedies available to
both;

(ii} The legal requiremenits for Bank H to obtain a first ranking GH and a first ranking SH
over Paul’s property at Gozo for a loan of €140,000; and

(iii} Vendor | to obtain a first ranking GH and SP for the balance of price still
outstanding on his property at Marsascala being purchased by Paul.
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L-Universita

ta' Malta
FACULTY OF LAWS
DEPARTMENT OF CIVIL LAW
JUNE/JULY 2020 EXAMINATION SESSION
CVL4025 The Law of Guarantees Wednesday, 24" June 2020

Examination time: 8:30am — 9:30am + 60 extra minutes for uploading/downloading.

In case of difficulty during the examination (issues with exam paper, electricity power cut,
internet connection, etc), you may contact the Faculty of Laws on the following:

Telephone : 2340 3251; 2340 2780

Email: laws@um.edu.mt

Please note that for immediate feedback it is best to communicate using telephone. Use email
only if there are circumstances when the use of telephone is not possible.

Keep your mobile phone handy since important communications during the examination may be
communicated by the University through SMS.

You have the option to either type in your answers on a word document or write down your
answers on an A4 sheet/s of paper.

Once you have completed the examination, you are to save your answers in pdf format or scan
your handwritten answers using Adobe Scan app and Microsoft Office Lens app, and upload them
within the time indicated for the examination. The name you should assign to the file you are
going to upload to the VLE dropbox should be the study-unit code. The VLE will then rename
the file automatically to also include your name and surname.

You have been allowed 60 minutes for downloading the examination paper and uploading your
responses. Make sure that you upload the correct document. if you upload the wrong
document, simply upload again and the system will overwrite the document originally submitted.

You may be subject to an additional oral examination to safeguard against plagiarism, collusion
or other misdemeanours.

You may not obtain or seek to obtain advantage in an examination, or give or endeavour to give
assistance to other students. Students who are found guilty of a breach of the University
Assessment Regulations are liable to disciplinary action which may result in the examination
being cancelled and other consequences.

By sitting for this examination, you declare that you are aware of the provisions of the regulations
regarding conduct during examinations and you pledge to ohserve them.
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INSTRUCTIONS TO STUDENTS:

Reply to the Case-study below in full.

Jurgen, in business, has the following privileges and hypothecs registered against him:
(1) 1991 — €85,000 - Favour creditor A —GH and SH on property at Msida for a debt due;

(2) - 1992 - €75,000 — Favour B vendor — SP on property at Mellieha purchased by Jurgen for
balance of price still due;

(3) — 2001 - €185,000 — Favour contractor C — SP on same property at Mellieha above
representing costs incurred for construction of additional floors;

(4) — 2008 - €120,000 — Favour creditor D — GH and SH on property at Attard as security granted
by Jurgen for a loan;

(5) — 2010 - €380,000 — Favour purchaser E — GH in support of warranty of peaceful possession
granted by Jurgen for sale of his property at (1) above in Msida;

(6) — 2013 - €120,000 — Favour F — GH and SP on property at Xaghra, Gozo purchased by Jurgen
for €90,000 balance of price and €30,000 for finishing works;

(7) — 2016 - €£200,000 — Favour creditor G — GH and SH over Jurgen’s property at Vittoriosa as
security for a loan;

(8) — 2019 - €130,000 — Favour vendor H — SP over Jurgen’s property at Birkirkara representing
balance of price outstanding;

The property at Msida in (1) and (5) above was sold by Jurgen in 2010;

The property at (7) above in Vittoriosa was purchased by Maria through a judicial sale by auction
in 2017 whose act of adjudication was registered at the public registry in July 2018;

The SP at (6) above for works was registered 4 months after completion of works;

The SP at (8) above favour H was registered 3 months after purchase;

The creditor at (4) above waived his GH on the properties at Xaghra, Gozo and Mellieha.

Submit an interpretation into the ranking of each of the above 8 privileged and hypothecary

creditors with respect to each property and advise each one of them on any legal remedies
available against Jurgen, at a time when his liabilities exceed the value of this assets.
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Furthermore, advise also on the following:

Creditor B whose credit has accrued substantial interests seeks remedies as a secured privileged
creditor over Jurgen’s property at Mellieha which is being sold later on in 2020;

Purchaser E and Maria who are facing court action from Jurgen’s hypothecary creditors alleging
prior ranking rights and outstanding interests in terms of law;

Vendor H who seeks legal remedies as a secured creditor over Jurgen’s property at Birkirkara;
Paul, another creditor for the price outstanding on sale of expensive jewellery items sold to
Jurgen some months ago who is facing ranking issues with all privileged and hypothecary

creditors; and

Chris, the Dominus of the property at Xaghra, Gozo for substantial ground-rent still due by
Jurgen who is now also removing all movables with which the tenement is furnished.
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First Year Law
Compulsory Units Past Papers

Selected Topics in
LETTING and HIRING

If you require any further nformation, have any suggestions or
find any mistakes in this publication, do not hesitate to contact us




UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.B [II YEAR
V13001 - LETTING AND HIRING
JANUARY 2006

VEDNESDAY 2577 JANUARY 2606 8.00 AM -- 930 AM
Wor any Iwo quesiions

Examine the obligations of the Lessor in & Contract of Lease;
Discuss the rights and obligations of Lessee in a Contract of Leuase.
wmine the grounds which in tenms of Cap 69 of the Laws of Malla entitle a

essor to request the Rent Regulation Board not to rentw the Jease.

nsider the provisions of the Civil Code relative to (i) the termination of a lease
i (i) assignment of the lease and (iii} sublease;

s ixamine (i) the natave of a Contract of Works (Locatic Operis) and (il) the basis
Wi ind responsibilities for termination of 2 Contract of Works.

L




UNTVERSTTY OF MALTA
FACULTY OF LAWE
B.A. IO YEAR/LLD. QUAL.
MAY/IINE SESSION 2006
CIVIL LAW
TITURSDAY 15T JUNE, 2006 L.60pm —4.15pm

Apswer any one guestion from Seetion A, any one qu estinn from Section B
and any one question frex Section C. In all thercfore attempt three guestions.
Vou may answer either in the Mallese or in the English Language.
The paper carries 2 maximum mark of one hundred.
Section A
1. Explain any three grounds for anniment of 2 marriage.
(34 marks)

-0-

2. Review the provisions of the Civil Code relative to the (1) the letting of things
in » contract of lease and the rights and obligahions of both (1) the Lessor and
the Lessee, )

(11, 23 marks respectively)
'. -

3. Paxplain the essential internal requisites of Contract as they emerge from the
Civil Code,
(34 marks})

Section B

4 Consider the obligations of the usufructuary.
(34 marks)

(-
5. (a) Explaip the requirements of the dcfio paudiona.
(23 marks)
(b) Examine the warranty of latent defects in the Contract of Sale.

(11 marks)



UNIVERSITY OF MALTA
FACULTY OF LAWS
 LLB. I YEARS
- JANUARY 2008
CVL3001 — LETTING AND HIRING

WEDNESDAY 23" JANUARY, 2008 11.45AM ~ 1.15PM

Answer any two questions

In3

Consider the notion of and requirements of a contract of lease in terms
of the Civil Code. :

. Outline and explain the grounds of dlbsoluuon Of a lease,

Which are the groﬁnds for non renewal of a 1685‘3 in terras of Chapter
69. '

List and explain the obligations of the lessee as set out'in the Civil
Code ' o o ' -

Distinguish beiween subletting and assignment aad explam its
implications both in ternps of the Civil Code and of Chapter 69.



UNIVERSITY OF MALTA
FACULTY OF LAW
LLB I
SEPTEMBER 2008
CVL3061 — LETTING AND HIRING

MONDAY, 1¥7 SEPTEMBER 2008 9.15AM — 10.454M

Angwer any two questions.

1. Explain the notion of as well as the requivements of a contract of lease in
terms of the Civil Code.

2. List and explain the obligations of the lessee as set out in the Civil Code.

3. Outline and explain the grounds for dissolution of a lease.

Distinguish between subletting and assignment, and explain its implications
both in terms of the Civil Code and of Chapter 69.

Ea

5 Which are the grounds for non renewal of a lease in terms of Chapter 69.



UNIVERSITY OF MALTA
FACULTY OF LAW
LLB I

JANUARY 2009
CVL3001 — LETTING AND HIRING

MONDAY, 19"8 JANUARY 2009 9.15AM ~ 10.454M

Answer any TWO questions

1. Examine the nghts and obligations of the Lessor inn the contract of Lease.
2. Which are the rights and obligations of the Lessce in the contract of Lease.

3. Consider the provisions of the civil code relative to (1) sublease and assignment of
lease (1) termination of the lease.

4. Examine the grounds for non renewal of the lease in terms of  the Reletting of Urban
Properly (Reguiation) Ordinance, Chapler (9 of the Laws of Malta.

5. Discuss the grounds for dissolution of a contract of works in terms of the civil code.



UNEVERSITY OF MALTA
FACULTY OF LAW
LLB III YEARS
SEPTEMBER 2009
CVE 3001 - LETTING AND HIRING

Taesday 1™ September, 2009 8,002t - 9.30am

Answer any TWO questions, each guestion carries equal merks

1. Examine the meaning of and requisites of a contract of lease.

2. Discuss the rights and obligations of the Lessor undey a contract of lease,

3. Review the provisions of the civil code relative to subletiing and assignment of lease,

4. Consider the method and procedure for increase or renit or variation of conditions of
a lease by the Lessor under the Reletting of Urban Property {Regulation) Ordinance,
(Chapter 69) of the laws of Malta,

5. Examine and discuss the provisions of the civil code relative (i) to the linbility of the
architect and the coniractor under a contract of works and (it) the grounds for
dissolution of a contract of works.
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YOU ARE REQUIRED TO ANSWER TWO QUESTIONS.

What are the particulars which the employer raust provide to the employee upon
commencement of employment?

Hlow does the Employment and Industrial Relations Act, 2002 regnlate the
termination by the employer of a contract of service on the grounds of 2 good and
sufficient cause?

Outline the provisions of the Ernployment and Industrial Relations Act, 2002 o

{2) probation;

o) the period of notice required to be given upon termination of -
employment.



UNIVERSITY OF MALTA

FACULTY OF LAWS
LL.B. Il YEAR
PBL3001 - INDUSTRIAL LEGISLATION 1
| JANUARY 2006
_ _NDAY 23%7 JANUARY 2006 1.00 PM - 2.00 PM

joose any ONT of the following questions:

. Write short notes on three of the following:

() The circumstances which constitute a “trade dispute”;

(b) The composition and competence of the Employment
Relations Board (ER.B.);

(¢) The conditions for the lawful imposition of fines by an
employer;

{(d)The main principles regarding protection of maternity in
employment;

- (e) Harassment as a form of discriminatory treatment.

_ Describe the principal recognized conditions of employment under

" the Bmployment and Industrial Relations Act, 2002, and explain
how these become applicable to the various categories of
- employed persons.

Discuss the legal notion of redundancy as a mode of termination of
employment both in the individual as well as in the collective
context.




UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.B. I YEARS
PBL3001 — INDUSTRIAL LEGISLATIONI

MONDAY 37° SEPTEMBER 2007 9,15AM TO 10.13AM

Choose any ONE of the following guestions:

{  Discuss the notion of “good and sufficient cause" in the context of lawful
termination of employment.

2. Explain, by reference to curent legislation appliceble 1n Malta, the legal posificn
of part-time employees.

-

3 Ta whet extent can one claim that persoms subjected to victimisation are
effectively protected by the laws in force?



UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.B. 10 YEAR

PR13001 — INDUSTRIAL LEGISLATION 1
FRIDAY, 25" JANUARY, 2008 9.15 a.m. ~ 10.15 a.m.

Choose any ONE of the following questions:

1. Discuss the rationale behind the Organisution of Working Time Regulations, 2003,
(Legal Notice 247/03). How does that leeal instrument strive to balance the duration of
an employee’s engagement at the place of work with that employee’s need 10 enjoy
adequate rest?

2, Compare and contrast the legal po sition obfaining between fixed-lerm contracts of
employment and contracts of employment of an indefinite duration.

3, Discuss brisfly the main legal issues of Ermployment Law dealt with by the
Maltese Courts or Tribunals in fhree of the following judgments:

(2) Joseph Ellul vs Joseph Rossignaud noe {Court of Appeal, 27, April, 1964)
per Mamo, Gouder, Flores .

(b)  General Werkers® Union  vs Messrs. A. Buttigieg Limited (Luga Airport
Buffet) (Malta Atbitration Tribunal, 18, November, 1970) per Caruana Cuiran i
Baldacchine, Farrugia;

(c)  Margaret Camilleri et vs The Carge Handling Co. Ltd. (First Hall Civil Court,
3, October, 2003) per Sciberrasj., '

(&)  Malta Shipyards Limited vs General Workers’ Union (Court of Appeal, 1%,
December, 2006) per DeGaetano, Majr, Mallia j

(e)  Joseph Baluci vs Bernardine Mizz noe (Civil Court, First Hall, 3™, July, 2003)
per Malhiaj.



TNIVERSITY OF MALTA
PACULTY OF LAWS
LL.B. I YEAR

PRL3001 - INDUSTRIAL LEGISLATION ¥

WEDNESDAY, 3% SEPTEMBER, 2008 9.5 am. — 10.15 —

Answer any ONE of the following guestions:

s

“The mmain recognized conditions of employment under the
Employment and Industrial Relations Act, 2002, strive to provide a
comprehensive protection 1o the employee tn all aspects of that
employee’s contract of service”. Discuss this statement.

Which rules does Maltese employment law apply to ensure the
enjoyment and protection of an employee’s wage ?

Outline the principal legal growmds safeguarding the pregnant
employec under Maltese Law. “



UNIVERSITY OF MALTA
FACULTY OF LAWS
PBL 3001 ~ INDUSTRIAL LEGISLATION I

Friday 30" January 2009, 9.15 a.m. - 10.15 a.m.

Answer any ONE of the following questions:

1.

Driscuss the notion of the contract of employment. In doing so distinguish between

a contract of service and a contract for services.

2.

3

Compare and contrast il the following forms of employment:
(a) part-time and full-time;

{b) fixed-term and indefinite; and

(c) individual and collective.

What are the functions of the Employment Relations Board and how is it

regulated by law? Distinguish between the procedure for the drawing up of nafional
standard recommendations and sectoral regulation recommendations,

4.

3.

6

Write short notes on any three of the following conditions of employment:
{a) formation of the contract of employment;

(b} information to employees;

(¢} working hours and overtime, ~

(d) holidays and leave.

How are wages protected? How is the Guarantee Fund regulated by law?

Write shott notes on equal treatment in employment with speeific reference to any

tl;ree of the following:

7.

(a) direct and indirect forms of diserimination;
(b) positive discrimination;

{c) victimisation;

(d) “perpetrators” of discrimination;

(e) harassment,

{f) procedure for redress.

Maltese industrial legislation law regulates the termination of employment.

Explain this statement in the light of all of the following:

(a) probation;
(b) redundancy, whether unfair or collection; and
(c) dismissal with reference to the concept of “good and sufficient cause”.



UNIVERSITY OF MALTA

el

FACULTY OF LAWS
ILEB. I YEAR

PRIL3001 - INDUSTRIAL LEGISLATION X
FRIDAY, 5™ FEBRUARY, 2010 9.15 a.m. — 10.15 a.m,
Choose any ONE of the following questions:

1. Discuss, with reference to local and foreign case-law, the notions of
direct and indirect discrimination in employment.

2.  Compare and contrast the prescribed conditions of employment
applicable to children and young persons under the Young Persons
(Employment) Regulations, 2003 (L.N. 440/2003) to those applicable to

adult employees under the Organisation of Working Time Regulations,
2003 (L.egal Notice 247/03).

3. Write short notes as to the legal position under Maijtese Labour Law in
three of the following:

(&  The functions of the Employment Relations Board in promoting' legislation
. affecting conditions of employment at both sectoral as well as national Jevels;

(b)  The notion of a contract of service as distinct from a contract of works (appalt);

{c) The principal rules applicable to the giving of nofice to the other party in
terminating an employment contract;

(d)  The main features relating to the protection of wages;

(e) , The legal protection accorded to a “whistle-blower” under employment law.



UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.B. Il YEAR

PBL300] —~ INDUSTRIAL LEGISLATION k

FRIDAY, 28™ JANUARY, 2611 9.15 a.m. — 10.15 a.m.

Choose any ONE of the following questions:

1. State briefly the basic requisites which set into operation
the Guarantee Fund, and outline the procedure to be followed in order to
enable a successful claim on the Fund (L.N. 432/2002).

2. Discuss, in the light of established general principles, the
main elements of victimisation as a form of discrimination,

3. Compare the legal situation obtaining between fixed-term
contracts of employment and indefinite contracts of employment as regards
(i) applicable conditions, (ii) duration and (iii) termination.

OR

With reference to relevant European Court of Justice
Case-Law, outline the main principles established with regard to “on~call
duty” (Dir. 104/93EC).



UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.B. III YEAR

PBL3001 — INDUSTRIAL LEGISLATION 1
FRIDAY, 27" JANUARY, 2012 9.15 a.n1. — 10.15 am.
All questions carry equal marks. Every paragraph in question 3 carries
equal marks. Choose any ONE of the following questions:
1.  Were you to advise a prospective employee on being offered work
under a contract for a terma certain or under an indefinite term contract,

which would you recommend? Provide reasots for your preference.

2. Outline the principal rules applicable to the giving of notice to the
other party in terminating an employment contract.

3. Write short notes on three of the following:

() The major principles regulating the implementation of the
Guarantee Fund in terms of Maltese employment law (L.N. 432/02 -~ 3.1
452.84);

(b The conditions for the operation of the “opt-out clause” under
the Organisation of Working Time Regulations (L.N. 247/03 — S.L.
452.87) _

{c) Indirect discrimination in employment;

(d) The powers vested in the Employment Relations Board in
recommending proposed legislation;

() The notion of a contract of service as distinct from a coniract
of works (appalt)



UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.B. Il YEAR

PBL3001 — INDUSTRIAL LEGISLATION I

TUESDAY, 117" SEPTEMBER, 2012 9,15 a.m. — 10.15 a.m.

All questions carry equal marks. Every paragraph in question 3 carries
equal marks. Choose ONE of the following questions:

1. Discuss the principal areas of protection accorded to pregnant
employees under Maltese employment law (L.N. 439/03 — S.1.. 452.91)

2. Discuss, with reference to local and foreign case-law, the notions of
direct and indirect discrimination in employment.

3. Write short notes on three of the following:

(a) The circumstances which constitute a “frade dispute”,

(b) The notion of a “good and sufficient cause” in cases of
unlawful termination of employment;

(c) The conditions for the lawful imposition of fines by an
gmployer;

(d) The protection accorded by law fo employed young persons
(L.N. 440/2003);

() Harassment as a form of discriminatory treatment.



UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.B. III YEAR

PBL3001 — INDUSTRIAL LEGISLATION X

FRIDAY, 1" FEBRUARY 2013 9.15 a.m. — 10,15 a.m.

All questions carry equal marks. Every paragraph in question 3 carrics
equal marks. Choose any ONE of the following guestions:

1. Discuss the protection which the law provides employees with in
regard to victimisation.

2. What criteria do Maltese law and case-law identify to determine that
an engagement to render a service is one of employment, as distinet from
other modes of rendering a service?

3. Write short notes on three of the following:

(@) The circumstances under which an employee’s wages may be
attached;

(b)  The binding effects of a collective agreement under Maliese
employment faw;

{¢) An employee’s maximum average weekly working time as
regulated by Legal Notice 247 of 2003 (S.L.. 452.87);

(d)  The rights which Maltese employment law guarantees to the
part-time worker (1..N. 427/02 — 8.1, 452.79);

{(¢)  The legal notion of redundancy as a mode of termination of
employment.



UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.B. I YEAR

PBL3001 — INDUSTRIAL LEGISLATION I

WEDNESDAY, 4™ SEPTEMBER, 2013 9.15 a.m. ~ 10.15 a.m.

Al questions carry equal marks. Every paragraph in question 3 carries
equal marks. Choose any ONE of the following questions:

1. Discuss the circumstances which the Employment and Industrial
Relations Act 2002 does not accept as being just and sufficient to warrant
the dismissal of an employee.

5 OQutline the differcnces and legal implications between contracts of
employment of an indefinite nature and contracts of employment for a fixed
term.,

3. Write short notes on three of the following:

(a) The funciions of the Employment Relations Board in
promoting legislation affecting conditions of employment at both sectoral as

well as national levels;

(b)  The notion of a contract of service as distinet from a contract
of works (appalf),

(¢) The principal rules applicable 1o the giving of notice to the
other party in terminating an employment contract;

()  The main features relating to the protection of wages;

(e)  The legal protection accorded to a “whistie-blower” under
employment law.



UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.B. Il YEAR

PBL3001 ~ INDUSTRIAL LEGISLATION 1
FRIDAY, 31" JANUARY 2014 9,15 a.m. — 10.15 a.m.
All questions carry equal marks. Every paragraph in question 3 carries
equal marks. Choose any ONE of the following questions:

I, Outling the principal features prescribed under Maltese
employment law as being the recognised conditions of employment
regarding working hours, leave and overtme.

2. Discuss the legal notion of redundancy as a mode of
termination of employment both in the individual as well as in the collective
context.

3. Write shott notes on any three of the following:

(a) The rules applicable under Maltese employment law to
ensure the enjoyment and protection of an employee’s wage;

(b) The legal position regarding the termination of contracts of
service of a fixed duration;

(c) The salient features of the Regulations relating to temporary
agency workers (S.L. 452.106);

(d) The elements which render an employee’s disclosure of
information a “protecred disclosure” for the purposes of the Protection of the

Whistleblower Act, 2013 (Chap 527);

(¢) The criteria prescribed at law concerning probationary
employment.

f%iﬁ Lol )



UNIVERSITY OF MALTA
FACULTY OF LAWS
BACHELOR OF LAWS (LL.IL) HONOURS I YéAeS
MAY-JUNE 2015 SESSTON OF EXAMINATIONS
PHEL 3017 - INDUSTRIAL LEGISLATION
WEDNESDAY, 24 JUNL, 2015
Reading time: 10.00 a.m. - 10.05 a.m.

Duration of Fxam: 16.05 a.m. — 11.065 aan.

All questions carry equal marks.

Write an essay on any QNI of the {ollowing topies:

1. Discuss the nature of the employment contract especially in the light of Legal Notice
44 of 2645 and Legal Notice 45 0F 2645,

Pt e
2. Which are the relevant sections of the law refating 1o family members? Propose new
amendments.

3. What would you term an unlawful industrial action?

?0:56 } i_*} 1



1.

UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.B. HONS. HI YEAR
PBL30OE7 - INDUSTRIAL LEGISLATION
TUESDAY 1 SEPTEMBER, 2015
Reading Time: 8.30AM -~ 8.33AM
Duration Time: 8.35AM - 9.35AM

ALL QUESTIONS CARRY EQUAL MARKS:

Write an essay on one of the following topies:

Deseribe the various types of employment contracts found in Maltese law
and if you arc the employer which type of contract would you give your
employee?

The probation period is mandatory under Maliese law. Explain how it
works and if is there room for improvement.

Maternity leave and parental leave are rights given to the employee. How
can an employer balance these rights without distupting the workplace?

Page 1 of |



UNIVERSITY OF MALTA

FACULTY OF LAWS
LL.B. HONS. 3 YEAR
PBL3017 — INDUSTRIAL LEGISLATION

FRIDAY, 24™ JUNE 2016 Exam time: 10.05 a.m. — 12.05 p.m.
(Reading time: 10.00 — 10.05 a.m.)

Answer TWO questions, one from each Section of the paper. Each
question, and the sub-guestions in question 2, carry equal marks.

Section A ~ Conditions of Employment

1.  Discuss the how Maltese employment law guarantees the enjoyment
of the contract of service and the security and health conditions of
employees who are pregnant, have given birth or have chosen to adopt a
child, (50 marks)

2. Write short notes on any THREE of the following;:
{(a) Outline the main rules applicable in cases of redundancy;

(b) Explain the notion of “a good and sufficient cause” to justify
dismissal from employment;

(¢) What constitutes ‘victimisation’ of an employee (art. 28 of Chap.

452) and what does the law understand by “occupational detriment’
(art. 2 of Chap 527);

PAGE 1 OF Z



(d) “Wages payable to an employee may not be attached” (art. 13(2)
of Chap. 452). Explain the principle and discuss the exceptions;

(e) The major principles regulating the implementation of the
Guarantee Fund in terms of Maltese employment law (L.N. 432/02
~S.L. 452.84);

(f) The rules relating to the giving of notice in termination of
employment. (50 marks)

Section B — Industrial Legislation

3. Discuss the legal personality of a validly registered trade union under
Maltese law, and outline the powers and duties which such personality
confers on the same union. (50 marks) '

4. Outline the issue of the impartiality and fair hearing in proceedings

before the Industrial Tribunal, in view of recent judicial pronouncements by
the Maltese Constitutional Court (50 marks)

PAGE 2 OF 2.



UNIVERSITY OF MALTA
FACULTY OF LAWS
LL.B. HONS. 3% YEAR

PB1.3017 —~ INDUSTRIAL LEGISLATION

FRIDAY, 2" SEPTEMBER 2016  Exam time: 8.35 a.m. - 10.35 a.m.
(Reading time: 8.30 a.m. - 8.35 a.m.)

Answer TWO questions, one from each section of the paper. Hach guestion,
and the sub-questions in questions 1 and 4, carry equal marks,

Section A — Conditions of Employment

1. Compare the legal situation obtaining under Maltese Law between
fixed-term contracts of employment and indefinite coniracts of employment
as regards (1) applicable conditions, (ii) duration and (ii1) termination of the
contract. (50 marks)

Which rules does Maltese employment law apply to ensure e

A Ll

2.

njoyiment and protection of an employee’s wage? {50 marks)

Section B — Industrial Legislation

“

3. Discuss the elements required by Maltese Law relating to the validity,

efficacy and formalities of volumtary settlernents in regard to trade dispuies.
(50 marks)

PAGE 1 oF 2



4. Write short notes on any THREE of the following:
(a) Trade-union recognition;
(b) What does Maltese Law understand by “trade dispute”™?;
(c) The binding effects of collective agreements;

(d) The rules required for the registration of a trade-union or an
employers’ association (art. 50(2) of Chap. 452);

(e) The major principles regulating immunity from liability to
workers engaged in lawful industrial action. (50 marks).

PAGE 2 OF Z



UNIVERSITY OF MALTA

FACULTY OF LAWS

LL.B. HONS. 2" YEAR/ LL.B. 3" YEAR with L.P.

JUNE 2017 EXAMINATIONS

EXAMINATION: PBL3017 - INDUSTRIAL LEGISLATION

DATE: Monday 26 June 2017

BURATION OF EXAM: 10.00AM TO 12.05PM

Choose any two questions, Question 3 has four parts carrying equal marks. if question 3 is chosen
then all four parts have to be answered

1. Discuss the salient features of Legal Notice 413 of 2016 on Trade Union Recognition. {50
marks)

2. Our Industrial Tribunal and Court of Appeal (inferior jurisdiction} have repeatedly
determined that a breach by the employer of the audi oiteram partem principle gives rise to
an unfair dismissal. Discuss {50 marks)

3. A)Discuss the protection of wages regulated by the EIRA {12.5 marks)

B}When are probationary periods and notice of termination of employment applicable?
{12.5 marks)

€} Discuss the guarantee fund (12.5 marks)

D)What rights does a teleworker have and what obligations does the employer have towards
a teleworker? (12.5 marks}

4. Discuss the right to participate in industriat action, and restrictions to the same. {50 marks)

Pape lofl



UNIVERSITY OF MALTA
FACULTY OF LAWS

September 2017 EXAMINATIONS

EXAMINATION : PBL3017 - Industrial Legistation

DATE : 7th September 2017 DURATION OF EXAMINATION: 10.00 AM to 12.05 PM

INSTRUCTIONS TO STUDENTS : Choose any TWO (2} of the following questions - All

questions carry equal marks.

071 In what way, if any, does the Maltese iegislator aftempt to protect
employees in the case of insofvency of their employer?

02 ‘The Industrial Tribunal has often been accused of being partial mainty
hecause the way it is composed’. How far do you consider this statement
to be correct. if at all, especially in view of recent amendments?

03 ‘One of the main concerns of industrial legistation is the protection of
wages' Discuss how the law goes about protecting wages and discuss
ways in which the law may improve {o protect wages especially in the case
of when wages are not paid for a parficular period of time.

04 ‘The functions of the Employment Relations Board are largely of an
advisory nature’. Discuss these functions and give your views as o
whether these functions may in any way be improved upon for the henefil
of the employment sector in Malta.

Page 1 of 1



University of Malta
Faculty of Laws

| ‘May/lune 2018 Examinations

PB13017 ~ Industrial Legistation

' rati ination: 8: ~10:35am
Eriday 22" June 2018 Duration of Examination: 8:30am

INSTRUCTIONS TO STUDENTS:

Answer TWO {2} questions, ONE (1} from EACH SECTION of the paper. Each question

carries EQUAL marks.

Section A — Conditions of Employment

1.  Discuss the principal issues involved in the computation of hours of
work regarding employees on “on-call duty” as well as the conditions
prescribed by Maltese law regarding the “opt-out clause” relating to
overtime work under the Organisation of Working Time Regulations (L.N.
247/03 — S.L. 452.87). (50 marks)

2. «“It will take a very courageous person to brave the legal niceties and
pitfalls of Act VIII of 2013. This flawed law still distrusts whistleblowers
and is reluctant to extend the full protection of the law to them. Today,
whistleblowing in Malia remains a dangerous, visky, umrewarded and
thankless vocation” (Fabyi), Discuss this statement in the light of the
provisions of the Employment and Industrial Relations Act 2002 (Chapter
452) and the Protection of the Whistleblower Act 2013 (Chapter 527). (50
marks) '



Section B — Industrial Legislation

3. What qualifies as a ‘#rade dispute’ under Maltese law? Discuss the
elements required by Maltese Law relating to the validity, efficacy and
formalities of voluntary settlements in regard to trade disputes. (50 marks)

4, What protection does Maltese law grant to trade union officials and
workers who resort to lawful industrial action? (50 marks).



University of Malta
Faculiy of Laws

PREL30AT —~ industrial Lesisiation

are: W ;12 3 . P—
bate: Wednesday 127 September 2018 Curation of Framination: 10:00am —12:05pm

FNSTRUCTIONS TO STUDENTS:

Answer TWO {2} guestions, ONE [1) from EACH SECTIOK of the paper. Fach question carries
agual marks.

SECTION A — Conditions of Emplayrment

1. Which criteria does Maltese Law adopt to determine that a service rendered by a person {0
another is one of employment, as distinct from other forms of service? (50 marks}.

2. Discuss the remedies and protection which Maltese Employment Law grants to employees
with regard 1o their unpaid wages in case of the employer’s insolvency (50 marks).

SECTICN B = Industrial Legislation

i

Lt

How carract is the noiion that, under the Maltese Law, a collective agreement is a contract

having effect only between an employer and a recognised trade-union? {50 marlks).

instances, is altogether denied to certain categories of workers. Explain the legal
requirements and comment on the excluded categories (50 marks).

£y
f}"a Xy Loyt
I



University of Malta
Faculty of Laws

june 2019 Examination Session

PBL3017 INDUSTRIAL LEGISLATION

Date: Friday 28th June 2019 Duration of Examination: 10:00AM - 12:05PM

INSTRUCTIONS TO STUDENTS:

Answer TWO (2) auestions, ONE (1) from each section. Each guestion carries equal
marks.

SECTION A - Conditions of Employment

1. To what extent does Maltese Employment Law intervene to protect the

employee as the more vulnerable party to the contract of service? lllustrate
your arguments by reference to relevant legislation. (50 marks)

. Qutlina the principles which the law applies to safeguard the employees’
contracts of service in the case of a transfer of the business or undertaking
emploving them. Referring to local and foreign case-law, explain what

constitutes a “transfer” of a business or of an undertaking for the purpose of
Employment Law. {50 marks)

SECTION B - industrial Legislation

3. "It is the opportune to consider the collective agreement as an outcome of
collective bargaining. It may be best described as a product and an effect of a
process or a cause, which is in essence the process of industrial relations and
collective bargaining" (Greenland). Discuss this statement in the light of the
nature and effects of a collective agreement under Maltese law. (50 marks}

. Explain the legal position of a public officer in Malta with respect to freedom of
association, settlement of trade disputes and recourse to industrial action in
contemplation or furtherance of a trade dispute. (50 marks)

Page 1of1



Furthermore, advise on the following:

Vendor B and contractor C seek legal remedies as secured privileged creditors over
Ethan’s property at Mosta which is being sold later this year in 2019;

Nathan is facing court action from Ethan’s creditors alleging prior ranking rights;

Jake, another creditor who is secured by a pledge over Ethan’s expensive gold watch,
is also facing action from the other hypothecary creditors; and

Emma is seeking some form of security for a Court judgment against Ethan for
£€63,000.
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