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Advice from an Alumna
By Dr Priscilla Mifsud Parker

The law course is a long journey, but one that, if well-travelled, will lead to beautiful destinations. In
an industry which is today attracting many young individuals looking to develop their career in law, it
is important to stay ON the beaten track and remain focused. It may go without saying that it is of
great importance for all students to attain good academic grades, to be dedicated to their work, as
well as to be determined in this highly-competitive industry in order to fulfil their dream of becoming
lawyers one day. However what is crucial is that as students and later on as professionals we are
innovative by being sensitive to the changes around us. These changes might be political, economic,
environmental, socio-cultural or others; what is for sure is that they all have an impact on the
profession of a lawyer. We are members of a dynamic profession which is very sensitive to its
surroundings. The type and ‘genre’ of advice which is required from us is all affected by what is being
experienced by the receivers of this advice.

Work experience is considered as a vital part of the staple diet of any prospective lawyer in order to
put into practice and refine the knowledge gained from the theorethical reality of the lecture halls
and lawbooks into the skills required for a successful career in law. An internship will not only show
future recruiters that you have a genuine interest in pursuing a career in this sector, but that you have
the practical knowledge and skills to the succeed in your role.

Here are some personal suggestions that | feel helped me during my journey:
1. Being Ambitious

A powerful trait in any competitive industry, ambition will help you in your law course, in your
career as a lawyer, as well as in your life. Whilst the law course can be quite intimidating and
challenging, an ambitious individual who is dedicated to learning new things has the potential to
understand and realize long-term goals. Do not view the journey as one whole insurmountable
mountain but focus on the next small goal and once achieved move on to the next and goal by
goal you will reach your final target point.

In this respect, gaining valuable work experience through an internship is an important step taken
by an ambitious young lawyer who wants to attain certain skillsets, and remain a step ahead of
his/her peers. By being inquisitive, analytical and humble enough to accept guidance and
mentoring one is guaranteed a fruitful experience in a law firm. Itis also not only a means to start
focusing on the direction of your career and to build upon your chosen path, but will undoubtedly
expose you to the international world. This is crucial, as most of the traditional legal sectors have
been intertwined with new areas of legislation and all these together now present much more
opportunity for intra-jurisdictional work.

2. Networking

By engaging with counterparty students abroad and in international fora one gains an insight into
another reality and is exposed to different cultures, ways of communicating and is able to bridge
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the differences between parties to a mundane discussion which will eventually become a
transaction or a major project in professional life.

3. Organisational Skills

Organisation is key in any industry. Good organisation skills always stand out to a recruiter when
considering potential applicants. Such skills can be obtained by gaining experience either through
organising one’s own work, study plan,student events or cultural/philanthropic events.

Going hand-in-hand with this, is having a study plan. By planning your studies ahead, one will have
a sufficient amount of time to meet all the demands, while also being able to participate in
productive outside activities. Reviewing notes or case briefs before class can also help you follow
and participate in class discussions better , whilst following case-law allows you to apply them
for specific situations. In view of the amount of material involved summarising and carving out
the most crucial points is essential to then build your argument in papers.

4. Taking your own class notes

It is always important to take down your own notes as laws are always evolving and passed-down
notes would provide the context but are not ideally used for the detail. Researching the particular
topic and comparing Malta’s law with that of other jurisdiction gives one a completely different
outlook and commenting on these variances in an exam paper, dissertation or assignment would
distinguish one student from another. Not to be overlooked are also the consultation papers,
commentaries and other official public documents that are issued by local authorities from time
to time on different areas of law and industry. Being abreast of what is happening in industry will
help putting the particular law or regulation in context.

5. Participation

Participation is a main element of the learning process. Being actively involved during seminars
and lectures and participating in legal debate sessions, mock trial competitions and moot courts
are essential in order to improve your persuasive and presentation skills. If you find this very
difficult (all of us have different characters and traits), then try to focus on participation in other
events which will expose you to public speaking starting off in smaller groups in a more familiar
environment and trying out new experiences and larger audiences as you go along.

6. Practice is the key to success

This leads us to our next point — practice. Attaining good grades is undoubtedly an important part
of the law course, however, in themselves, they are not enough to show that you have substantial
material to succeed. Working within a law firm introduces you to the world of work, and allows
you to gainspecific industry-related skills which one will only ever be able to learn in a workplace
setting.

Work experience can provide you with valuable insight which will help you decide what your
career aspirations are and in which areas you would like to further delve into.
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"?’1:3‘, derived 'bhe follom.ng conseq_uences-”

_If-Ne:was ;the.owner,;then: the,;purchaser{.wcmld;% EC
}i ovmer by*means of. .:tha thing-w»"bi«-qui&&n fuitf"‘venditor i
% facit et emptorem domlnum" aIfuthe, seller.:was “not ‘' the

j,‘ nomine vanditore.m obligat V.Theu-sale: waé"*‘fnot‘null,
.,;»nor did: 1‘[‘. fail” to have its gffects‘.and thy ;
A "emptori rem habere- 1icere" SR
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' v Ipetitute el »norganized by Ordinance VI
of 1653, whiat zulwi:’ *~ Ale .2 nxchange and was
subseguunily & emended Ty Ordinaics IV of.1863, which
related uo ccnveniicnal reiratto. . Urdinance XI of
18”7 referred to legal retratto on the ‘ground of ocon-
zenpuinity. neirhbourhood and co-ovnership.:- i1l uli~9e
Ordinencee new form part of Ordinance VII. of 1868

under tne tltles o.f' bale and mxchange.‘ :

The contract of Eale Wn:l.ch arfects‘-the transfcr .
‘of ownership, owing to"its economic importance and to “
its frequency, occupies a8 Very impyortant pesition in
civil 1life, and this is why the law deals w:l.'r.h it
immediately aftor marriagﬂ agrements. fpa it

Notion ‘of Bale. . F en : S
The function of sale according to .its rational
concept, 1is that of transferring’ ownership,, but in-
Romen Law.it was limited :.to<the tra.nsfamand arranty o
of poszession: this.is the teacmng contained in the -
famous fraguent .of Africanus* (Fr.° 130, -pary. Ly Dig. -
De actionibus empti-et!venditi,’B.: 19,“T.,~l)ﬂ’ Vendi-
torem hacterus teneri ut rem®emptori ha'be::e liceat :
non etiam ut ejus:faclat". & LT :‘* . e .
[T :PL‘ § :‘.A‘ . ;1 ‘;:'ra
Tha obligatmns of *the' sellcr,‘ refore
merely to..deliver:the thing '~to the™ burchaser, i.e.  to
transfer the physical power of disposali Z(ivacnam Y
possessicnem tradere') -and o’ ‘maintein<the: ;purchasar
in such possessiocn, gnd 'therefore o f::-e_ : -
any- moles uBtlD"lB and to, :Lnaemn:.fj rhim ~:1.n1

i'b

: Wrom this natlon of sale d.ootrine

Ny e =

v 2., "‘hatvghe coﬁld sell a- "resr*aliena 3
distrahere’quem’ posse nulla. dubitatioes
est ‘et vendit:.o" (Ulpian, -D s *Dcacoﬁtrahen”ﬁa°

“‘owner of . the th.i_ng ‘he ‘was, only. mound. 1o giveawarran'by
- againstt aviction:-."si"'non donﬁmusxtmtums(cvictionis :
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in the present systan ¢f the’ law ag we shall see
on, the sale of a "res aliena" 1s nuil, because

odes the contract of gale has that function
jbutes. to it: it is that ﬂontract oy
(1. c. the geller) trensfers

later
in modarn ¢
whichi rsas03) avtr
#hicn one of the pacrties

or .uwl.. himself 10 tpanslsy Lo the other th= owner-

. aliip o a thing, wd The other party, (i.e. the pur- o
chasei }, PAy3 or NLnes Lineelf to pay the priceé..

. o P e ) L

section 1396 glves us & sunstant:l.allv gimilar
def:Lnition- nsale iz a contract by which cne of the
contracting perties tinds himselfto: transfer to .tne. L
other & thing for a price which the latter binds him- ARy
self to pay to the formerf. In this: definition the ., | ; :
words "oinds himself to trensfer!!’ must be unrlerstood N '
as-in Roman LW, 1-3'. an obligatlon of trans:ferring :

ownership. R _

. Tt is true that according to“the modern princ.lple,
introd.uced py. the compilers’ of the!'French civil cods,
the trensfer of ownership 'by seffect:of; sale takes:iplace
automauically and “that the:iobligation of transferring -
ownerahip is fulfilled apg soon esilt arises without . .
the nPccs..z.ty o7 any Pirther action:ihe part ofithei, .
seller who’ becomes &: fpaneferor the ‘'very moment. “the’: !
ct is perfect. fThis»effect, however, - though: it
1, 1s not essentiai to: Bale-wcertain sales;;, .
are. per 'b ‘even’ without -an Armediate jtrensfer t:aﬁr T
ownerchip,’ ~— and thia :.n* the following cases = i
© u ,-" " ‘»" -

» %0 delay the uransi‘e.r of‘
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T .
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1, 1Ff whe part*Ps agree
ownershin; : ‘
2. if thse immodlate transfer of ownership is‘ﬁadc
janObsible because the: ob,,ect :Ls not -determinate... . .

He I‘,‘C !:uu

K.uldﬂ of sale.

E gale’ ‘may be- of 'b\vo:k.inds, :L.e. Volimtar;f, ¥ 18]
. the parties enter into: the»contract : pontaneoualy,,pn

which takes!place vhen one :of the: ‘parties

. NecesSsary,™
Ty compﬂlled by another/ person who has 2 right to .do ;
“the State:as in. the case of L E

so, whetner: guch person’ ‘be
exprupx'la +ion, ‘or.a prnate ind.iv:,clual, as” in ‘the .case
#sale-

'of licitation -of cormonfprbpswty_,@_or a g
;’_b;@. auction demanded .:by 115~rcred1t0rs_
"""‘. A zr.', ; u:— PR LAk ;,‘

. Di, v:n..:.ion ‘of Fthe Treata.be O Sale
g et S g AR W REIREY R ey AR B'lrr £

We ‘shald’ d.lvideLthis itreatise

Bpecn.al Requ.:.site.: of Sale -

yEFTects of Saléa. i
Dissolution ofSales’
Agreements freq_uent ‘4n sales *F -
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The S“BClBl rules on sale hnfer to (Aj ths‘
capacity of .the parties;i:(B)" the double-obgect of:sale,r
~and (C) the form of the¥$ontract. oo "R EEE

A. Imig rhlch refer to capacity.
Beeides’ those persons who are incapable aocordin%
to the general ruies gnvernlng all contracts,- the ¥us )
; following are incapable of contracting sale within tha,
i limits we shall 1ay down:- . Bl

%. 1) The spouses: betwaen thamselves, R A
2 The tutors, curators, and attorneys with regard

to property belonging totthose whom they represent'?npl
3) The Judges and Magistrates with regard to sales:

or essignments. of ‘lawsults or rights or- actions Whiﬂhiﬁ

‘are being disputed ("litiglase") ’ i

-

N 2 B e g

"i] LR

(1) The SpOuUSes, betWEen thamselves, are incapabl@
of contracting sale. The‘reason for this p"ohibition
is partly the denger that-the sale instead of: being’*’”

. the effect of the. free will of the yarties, ‘may be’ the L

" result of undue pressure on“the part of -one-of ilhe
spouses; and partly the" aanger that the” spauséE mey
enter into this contract’in order %o simulateie dona-
. tion, egainst the prohibition’of Sectlion 1906, in ord
~to defraud the rights of, +the persons entitled to the
leglitim and of the creditors. N — S

;
il
¥
4
i
3

Th;s rule haa ‘the, following exceptions' éufk'

, i) " When the wife salls property to the husband in
order to.pay her debt for:the:dowry (Section 1416»(a)).
1t is supposed that the-wife has not paldithe :dowry ¥

promised by her to:the.husband, .and in thisicase.the
-is therefore a lawful reason,” 1.9. the paymant of-
debt, to Justify the sala.~ e ‘”

, 11) When the Bale has,for’its cause the inVSstment
 of money belonging to the’party acquiring.  In order;
to prevent any possirle abuse, even in these cases,
Section 1416,71 p.; layeidown that in' case’ any indirect
advantage accrues to: either of:the parties, the helrs
- of the other ‘party, or other persons concenned, can
' demand the rescission ofﬂthe cantract. : :

1i1) Simllarly, and in: general, in all: those cages.
in which the sale or assignment is made by..one of  the;
-parties :to the ‘other with:ithe:object of peying. & . debt'

towards the party acqulrlng.

A
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(2) 'the incapacity:of, ‘ttu'b,qrs",jé, curators, . attorneys ,“;rg

‘of selling it at thelowest price’ This prohibition: . ;
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evailasd of by the persons in whose favour At 1s esta-.
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i1v)  In case of a.sale by asuctlon of the property .
belonging to one of ithe spouses,;on a demand made by: . .
nis _creditors.. In tais case there is no dangerijof:any,,.
wadiie pressuce hacallse the proceedings of a sale by. :
auction ars sueh as to guarantee; the liberty ofithe: '
offerers end to p;*ey_;e;lt. .tge, pogﬁ!g;.'b_ility of p;ny’?"abus’e_;

ete. (Section 1L18): " 'The’tutorfcannot, become. the. buyer,
of property Telonging to’ the ward,; nor. can.the curator,,
and the attorney become ‘buyers’of;prqgerty belonging:to..,
the interdicted person‘or;the principal respectively,:
pecause they will raturally prefer.their own® interests. .
to those of the person represented by, them, whilstiit -

is their duty to look after theinterests of thoge. whom .
they represent, i.e.*to cell thgiproperty at. thelhigho i .4
est’ price: his interesti.on ‘thelcontrary would begthatis: .

extends also to judieial sales, 'i.e.. these persons can- .
not become offerers in judicial 'sales of property = ;.- .
belongirg to those whom they represent, because:this : : .
may sncite them not.to fulfil their duties. Theisanctlon
Lo this prohipition is the nullity of the sale (Bection. .
1418)., Progevly speaking, also’in this cas€, uhe con-
truxt iz voidable, and such voidablility can only be.

blisned, -ond i1 con therefore de-ratified.

(3) mTue dncapacity of Judges er Wagistretes-with N
regarAd %2 the saie or aseignment of lawsuitis or of
1ifiprives riphds and actiens. The Judges and Magistraless
are Torbidien foom becoring purchasers.or assigness-of
1itigcicus righte or actions, whether directly or dn-. .
dipecily (szawion 1419), because this sort of trade is
not on dfwnowepble one, and ‘especlally to Judges, and,
there Ls morcovay the danger of abuse of influence &
wnicih would render thess persons too danperous to the
other party to tie sult. The sanction to this prohi-

he voidability of the isale in favour of the

pition is t : ;
yendor of the lawsuit 'and of the’ other party to the

suit (Vavversario”). _
R, - Rules relating to the double object of Sale,
i.mB. the Thiny: and the Price... . - . .

N

a) The Thing. All things, according to the general, .
principles, may be the object of. sale Section 1420), . -
whetner they pe corporeal or incorporeal, movables or !
immovables, proscat or future. When the object of sale
is mn incorporeal thing, i.e. 8 right wileh does not
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fell irmedietely on & corporeal’thing, then the proper
name of this kind of salzdls "ggsignment¥. - jsnin i
S N LA AR At SPTE 5 SE

A to Swiues things, iwe haveialready said-.wheni
dealizzg wa il “dailiszationsiin genéraliithat we mustjdis-
tinguish useroding to whether theélicontract referssto. ;.
the tuture thing itself or merely.tic the hope ‘infthe .
future cxistenco ol -the thing, i.'e.’!"pactum de ré€l . i
sperata” ‘and "pactum despeivolialea's Sectionill2l. i
applies this distinctionrto saleginzparticular:swhen i
the rbjeet of the sale:lsg:ithe future,ihingaitselfwﬁifﬁﬁ;g
thia does not coms into'existence.the:.contract remains
withnut an objeet, 1t becnmes inexistent snd therefrore
the purchaser—is‘notjboundﬁto1payﬁtheaprice;:iffﬁbniu§ s
the contrary, theiobﬂect~bf¢theﬁsaléﬁis'anﬁexpeciancyﬁnQu
of o futureithing —-%and the rigkiis that thosthdngs I .
may not cxist"at>allﬁ-a?atillwmpéﬂsalexiSﬁabsdlujQ‘gnﬁ 3

unconditional,and thexpurchaserwillzshave to paysthe ¢
price"evenéthoughrthsw;hlng:Inﬁq&ést;on'nevers,pggﬁﬁ 7Ll
into existence.. whether it israfivenditicirel pe I
or o "venditio speilfisaiquestiontof.ifact. iWheniihe
is dnubt as to the intention?ofgthe?panties,#Sediiqn1y,
1421 (3) lays down the: presunption . that: the salefls: 3o
conditienal, -ise. "de re.speratal,:end,: therelfore ERAE
ineludes ‘the condition Mif thesthingicomes - intoiexlsts: .
erce". Properly speaking,iin case’the ~thing fails to L
acquire existence, 1t is not the case.of a conditimm
which has not tukenrpluce;:whichﬁiszan‘extrinsi Sand
accidental element of the icontrdct,:but it is-ajease i
Af o lack of nbjeot,:which.1ls en 1essential element of [ i

pvery obligetion. it B PR s oan TTRBR RS

IR

In orfer that a thing may become the object of s
gale, it 1ost, in the fipst place, contain all the -
conditicas vhich the object of contracts in general
reguires, i.oc. it mst bo possible, lawful, in com- ud
mercls snecified, or which may be specificd and. ussful

ale must be

o
a
b

the propexrty of the vendor.

yith regard to the lawfulness of the thing,
gections 14235 and 142l lay down the following rules:i—

1) The sale or assignment offany.righ; to the’
of a living person is void, aolthough such

suceession !
given his consent thereto.

porsen shall have
pelating to sums granted judicizlly,
or donated or bequeathed expressly for mainte§ance,
cannot £rrm the object of sale .or assignment {Section
1424). the lew forblds such asslgnments in erder to

RN

2) The rights

Dmrm BREIR




' possesaion:ofi:the thingtﬁgdrcan never- imyugn’ thejsala)

cur, and thbipurchaser,JeVen Zthough? he?hasﬁnob*
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prevent tne person to whom auch shms are'givan fromw'w
depriving himself of means nf subsistence.«'It ls
impertant tn note that the prohibition refers to the
assignment of the right itself and-not to the sums .
which may have already rallen due at thc«time of;the

nssignment..;: '. Tt TS

ev

e ’ : i - " '“('F »i'j" [y} "'
3) ‘The right.to a peneion'granted byithe:Government
cdnnot be sold '‘orassigned,ibecause thaeawpensionsﬁare

also destined to ensuredthe: future maintenance of thé*
person_who receives .them ~ B o

i ‘3 l’”'i V‘m!h
gt The conﬁition-particula 4
_is that-thething: mmstnbelong‘to the vendor, the aanc~
tion to-thisycondition®isrthat: the sale:ofra Vres.
alienal:is null*(SectionxthZ).. 'this: nullityids” relativc;
to the purchaser,’becauser ‘he:has a': rightsto,and”an AT
interest in‘dcquiring therownerahip oLy the"thing FﬁIﬁ*
‘cannot,on thevother: hand,iuvail the seller,uwhohhasi .
‘the* obligatian*offwarranting tosthe‘buyergtheﬁpeaceful 2

RS

The third party who'is:thejowner. of thelthing: aoss Hot:
need this- subsidiary‘meansy Jbecause” withyregardytov 1
the saleg-is at ressintegyalips4acta"—whichidoes'notf
prevcnt him from exerclsing. the "rivendicatio“ R
‘ T Li_ ,.utf_..- "\iﬂgﬁ:}.’** ‘*-—-

The'éﬁle is null ifwthls requisite doea'npg n-
eenﬁ ;

molested by the owher, may, ‘asigoon as’ hQ)want Y s
1t by meons of ‘an‘t action#if the contract&hasfbeeqf'
"executcd,. or'plpadkthe exceptlon of'nulli y ﬁfﬂhe‘is,
called to execute»the contract e Bl A
Lo SERS ik 3‘@“;1 3 Hus
- 'When thevsalenia ehhtlledton this!gronnd
effects are those” cpmnonﬁtOJall~rescissiona}ﬁiie.¢tha-
parties return to their fhrmér p031tian;~pThbbe 1675883
also room for reimbureemernt of‘domages™ -sustained! byaﬂﬁ<r
the purchaser‘according fo¥thetirules 'of: warranty:agains
eviction, becouse the actionifor nullitys mny e Feon=ER
sidered as anlanticipatedﬂgction for warran_y
Lo o, FRRE - S Wty RERPY ;
In ordcr that ‘the purchnser may have mthe right t
gueh reilmbursement he mustéhave been in goodwfalth,'
1,c. hemust have been. unawars that -the' thing did-not)
belong to the 'meller. Buttit does not matter: that'such]
ignorance was dhe: to wanthof’ attention oraeven to "culpa

gravis! on his part. ugf. S
The sction for nulIity cannot be exercised vhen - L£ 

the objeot cf sale sare mnvebles by nature or titles to
pearer, because according to Sectlon 595 the possession
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: thL sule, ;because he has no fcar of. victlon.ﬁggmg¢‘

‘which.take place in’ certain cases“in which’ the®!

';.objcct’(Section 1425)- It may,” hnwever, g veﬁp
ot

"\ on, the,part’ ‘of either’party.» In’ factﬂ“lf_the§¢;ﬁ
| wos aware’ of thu*fuctvand the ‘purchaseriwas. unow
e the: seller 18 “botind*
U 1L26); 7if 'the purchaser: knew that. ‘the ithing? :hadse
~parishod and tthe vendpr was unawareiof: thoifac

-l

.q.emptlcne). Sectinn
pccording . to whcuher,uhe price ‘has%or'*has notsLben
" o

" paid: if it nas nnt*been“pnid, thc”purchasar 18}

" therefore talk of’ aﬁ‘obligation on"theﬁpnrtmof§$
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of these things obtalned in gocd faith amounts to
title in fHVOHP of the possessor,. who therefore can’
net be evieted by the owner: sn that the . ground’ fo)
. the rescission of] the sale of a "res: aliena"?isﬂ‘
wenting.. S

we;.ng h '.f,v.‘i»‘- e

sale of pl GOﬁbd ngcn to the lonte di Picta
1422) becnuss the*pledge of a Yres aliena’,”
-such dnstituticn’dn always and invariobly validjdenc
4t therefore tranpfers to the Monte di: Pieta’“allith
‘rights urising from pledge, including the’"justdis->
trahendi'. Ccnsaquently, the sale of the' pleagcs-nm
‘with 1t are ‘always’®valid, and theowner, as heﬁpannn
Ampugn the constitution of pledge-’so he~canineither
dimpugn 1ts 'sule, end the purchaser of the. pledgeﬂcan
have no 1ntercst, -and therofore nn-right, to: 1mpugn

M""* ,11

Sections 1425’et aeq. 1ay down the consaquence§
%H;ng

is inexistent or cannot’' form the object of- sale.
cases foreseen byﬁyhuse Secticns ere:— .

B nv

l) If at“tne time:nf ‘the cnntract:the;thlngﬂhag
already beun tﬁtally r partia&ly'ﬁcstroyedva;M

3—3 -

(1) "If the thing,has alrbady oeen«~7€' e
thu sale ia null,” nay incxlstent, ‘through:locksa

certain’ jur;ﬂical“effocts which, - however,t@o
result, Trom the salé’.but” from the Wdolush.aw Meulpa

0 make good s the"damagss=GSe,,

rurchaser, deeremanwLuw, remalned ‘bound i to
price, and 1f° ‘he . haa”ulrpady paid it-he cnulq__

claim 1%’ back (Fr.f»57,"’"1‘mr; 2,"Ds’ tpgkdontralientd
‘1426, "on’ the: contrary distﬂ

bcund to puy becausge; the . sale is null, and jonej cannot

e pale: but he’ 1s bound

purchoeer,; ardsing; ‘from th If

make good thb damages rosulting from fraud.%,

Page 537+/
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the other hand, he has alrendy puild the price, he ecamnc
claim it back because an - "indaobi tum! paid Jmowingly l
cannot be elaimed back, I both were aware that ~the
thing was entirely destroyed, the sale is null, and |
there can be no relmbursement of damages because iboth I
were in "dolugh, Lo SRR A

Feg

If the thing has.been partially destroyed, the': l
pPurchaser may choose: he may elther reseind the con~"; |
tract or demand the part which remains, 'in ‘whichilatter
oace the price ig reduced pro_x_mrtionatrel.y;—-(%Soctibz_'i:jll;fz5i
(2))e He has the right’ to resoing the“contract bscausa l
he wanta to buy“the whole thing, and such’intention::.
docs not nececsarily and always imply the intention;or
buying a part, - - S T "

(2) and (3) The some.
Total destguctiqn ap

kind, it is'not a'price,} and the qontract-is not sale

but exchange, - CIf, besides . the price, the burchasep#:i:
.8lves or binds bimself’to give some other thingiin king
the contract is one, andiit may be eliher saldor %
exchange according to “Lﬁ'ﬁfprincipal"_:elemépg;‘ if’the
surm of money' exceéds thelyalue of the: thing.gived to-

getherwith 'the money, the .contract lg.that:of ‘male
entirely, ang the things¥given ape consideredias,;a ;!
supplement to the 1pric‘efz('8‘egt:l_‘ons 1402 “and;1568).5 IEy
‘on "the contrary, the value, of ‘the th:l_,ng..-j,e_'x'ce‘ez,is :that
of “the sum of money, theﬁ;.’pont_act 1le_exchange, -and ithe
sum of ‘money “1g 'considered. as’ t to;the’ tiin
gev o . A 41

. 88 .2 supplem
given in'lkind. ' e e

) V X

A i y

Requisites’ of “the' Price,
T P DT S

- ‘ S LARIRE :

1, ' THe price mugt“be true. and serious:: true’sme
not simulated, 4, €. thereimsgt .be the.intention.
ingLt; “Iserious!: means’ thit i1t must ;be imo
Proporticonateito the. valuelor the thing

Bl o morn B . o o ,{:! o
2, "It must“pe determingte and expressed by the

uln I

b 1

¥ o e - o~ L
1. Two elemonts must occur in

- oharacter to ,1.:.‘1‘19 pzj._i.ge.-;

\

\ s

gt
! G, ; =% .
" M I
kAl
. Loowete R . o N - . "
.
i P
L) .
- b e g & ¥ tt
i PRI i
- - e
e " -
. . i - i
g 2 - -
o X 3 e
- X 3 ol - -
Co ey B + 2 ) Q 3
R e ’:i ~TRES ] 3 [.1 QR
Hp BN
Ll i -
. * . N -
i .’4
S .7 S
* .. L hiTee
o o [k Sy
o, Taal p . e 3
: 8. o
o Lu “.‘. 3 s
v e Py =
hd . - [
t :
A .
b IR .
L LS A .



it

a1k s sl g

]

re2anr

508
3
W
14
i
'y
N
H
4
T

jn so far as it consgiders the~oa

-

- 538 -

v ' e s P
‘ ; 2 ::1‘ gy
;
‘ ' : . o -
' S S I S

a) uality, l.e. it must cnrrespond torthe ;i
in the ﬁind of the pnrties.”*”ha equality need nnt be i
objective, but, subjeotive,, ©'It is not necepsary that“ :
the price be equal to the 'value'of the thing itself, ‘ﬁﬁas -
but 1t is sufficient if it is considered as’ such by thet .
parties, and therefore the pric- does not cease’ to’ beX
serious because it 1s norq ‘or less inferior to the:
value of the thing. The oppositc cf & serious pr.na,m L
taken in this souse,” is not a lew prioe but an illusory”
price, viz: thal which is conmletsly out of propnrtion A
with the value of the thing, se that it nould not ‘even*-
be vonsidered as un equivalent to the thing by the ~ .
parties tnbMSLlVLSa )

Cw R

¥ . ‘
‘.!‘('1
b

v

W "11"“

b) The intentien of tha' parties of claiming and of %
paying it. I% must not huve been agrsed upon ficti- 7
iiously, but the seller must have had the intention ofis
claiming it, and the purchaser'of paying it The ™ '
opposite of a true: pricp,;taxen in ths sense, is
simulation. 4 . w)r -P@-" i ro.

2. The price st ’ be determinatc and expressed by
the parties. AS the’ prlce*is en‘essenfial’ element (of
sale the purtles mast’ agro'swith ‘regard to" itwand’ the;
must express such agreemenﬁ‘*thera nuat be bofh the
nmmmﬂ.mﬂommmmlcmmaw.ﬂ HEI

n} EE— L

he purties may ‘determine the price dn=-twe kas-':
in a direct manner when they fix“the sum (this is the &
nore reguler way, bepsuse in, this way the céasent o
the parties necessarily refers “to the prlce.‘they are %
awarc of the prire to*which® thPy Eive their: consent)
and in an indireet manner by‘means of o referenne to”
something which is certain’ aud determinate, “i.e. to the
price current at a ‘given tlme ‘and*in a glivon':place.-The
posvibility of determining“the pricc in this way 1s
admitted by traditional law, ‘and 1t 1s also’ conformable
to the general principlcs;’bccause, Tor the validity*ofi
egn oblipgation, 1t is sufficient that the object be such

that it may be specified.

“ ' Moreover in: this way- th partiea may obtain the
chjective certainty of;.the amount rof the price,hmnd up
to a oertaln’ exuent‘the’eubjective ‘certointysastwelly;
becauss by raxcrring thamselves-to Xk somethinaa,m

!

whichiis certain’ they mdytal%aySHﬁ;yevany“
idea of the nmount of tpe‘pﬂgge.nvg N

! '14,06* has' “Gunfirmed this traditional»dnctr;nv.f
sgotion Ly se of a sala-made at the:

tion lays down that if the partiosv

current price: the Sec




-~ 539~ 7 o

have made rnfm-m'me to the current Price without ( ;
Bpecifying the time ana the place, 1t is ‘presumed  that

‘tine and place¥ef the™r
T - EEO S Soet

they wanted to referto ' the
exocution of the contract:
. [ L I SN

. ‘ ’ 3 may with referencse!®

to ‘somethiny: which ‘hes alrgady .balken’ plice¥("un “dé’tbfi‘ﬁ’m <5
passato") becang in“this %ﬁﬁb’e.&”besides:’.t;hé"’;é"ﬁjé’ﬁf’:[faﬁ? £
- gertainty, thoinurties Mayfaleo’be subjestively derteriil
whilst such edrteinty, incase‘the thing fﬁq;@feﬁ?ré'ﬁ"ft& o

"3 fortioril whe _priceimay be fixed’

is 'a future thing, cannot"fé’?ﬁt*'b'e approximate,
. 2 LSRR T F UM IS et

SEER LR i

~Whatever ‘be the way ‘An'.which the pricé'is deter~
mined, i.e. directly or indirectly, it is always '~
established by the partles,*who may, however, remit
‘themselves to the Judgement: of a thira party.” On this
questlen the twe koman Bchools of thought »“the’Sabinian
and the Proculeans, ‘disagrééds’t Sabinus and Cassio™
held thet this could not beVdone, Wnilgt Ophilius 'ang ¥
rPreculeus held that ‘it could, ‘f‘-Justinian’dé’z_':"idecl the
question in favour of the: Proculeans by nieans‘of the

Constitutio Unica *"De Contrahends Emptione" and our X%~ I

~aw confirms this view, saving the conditions and rules
with which we shail deal lster ‘on. "his faculty of
leaving the determination of “the price —=n the hands of

a third party is very useful’ to ‘the parties: 3her® may

be two persons who seriously "intend tQ contract sale

and have an Iinterest in concluding i1t immediately, but

who may not lkizve come to an agreement on the price,

either beesuse they igmore ‘the value of the~thing™~ar
beecguse they dizangree as to“certain s#lements which mey .
have an inzinince upon the ‘determination o ‘the price.
If this fueuliy were not given to them they -would have ©
to walt until cach of them is'in-a condition to deter—- =~
mine the price ("con ,c_;'ognizi%z}eﬁ_d:‘l. causag"), #° -

The peartics may remit 'themselv‘es to the Judgement
of a third party.din two ways:—- o

a»

-
S
PR S

%

a) by rc-:m‘.tting_tha?qelyes .ta éne or more‘;‘é’peé.}.f_‘ped

- " 'V_;* 3
persons; S Sl TN et in G
b) ’byfrcamﬂ.tt'l.ng*thp@slevég‘?‘yqiﬂpn@ or moro*yinspecificd

rersons. AR L

T
=

a1 VNS B o+ LA S T

(a) ‘When the parties’ entrist the determination ‘of

the price to cno’'or more specified persons, if one of
- them does not want to undertake the charge, one of the

partles cennct demand . against.the other that another
person be substituted (Section’1403). The sale remains
without an object and therefore without effects, 'Vécause -
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selves to¥the individunal Judgement of that specified &%y
berson and not Eozthat,of‘%;zgoqps vd:@igmhrheﬁa§stpact
L oh e (T R AR Sadab ““u""l"'lf;.‘flﬂ.‘?'; RS )

e L T2 | 'uﬂ%;
(b) o7hen the parties ramit themselves toithe, judys R
,ment of one or mbra“unspecifi%d”persons'it”isfneqessaryf
to dﬁjermine;them}inlarderaphgtﬁthe salesmayihave:its i3

it is praaumed_phat'xpp paﬁ%ieslwanted to remit them-

-

Bffeqj&.%;;fwthofpﬁrtics doinot agree inithegghp£Ce;§i§‘,
is made by ‘the Court.on thetfdemand of one.of.the partiegil
agninet the othab;%héééuse"%@é“ﬁﬁrties_do{négiénh;h;a =
L. way ;eEVBwthe,gugstignginﬁtgﬁghﬁnds;ofﬁthis%orﬁthgtgf

pcrsohﬂin‘partiqﬁkar‘pﬁt'in? he:hands of a 'bonus] vip!
in the abstract.ii: uiiths b3 L EER

; Co- S AN X T :“-vf.;'&::‘*‘ "“,‘ v o v S Eieltal o v
, In:either case,#if thefdecinion is leftgiosmore vk
i ,,thanionguperspn,ﬁifﬁthaseﬁdisggne@;.mheuprigggisﬁdaterﬁ

i minad@uceordingw#o%the%opinignaoffihe mnjority;ﬁiféphé?

o

is‘no.majority,,theipriges1qédetenm1ncd%accoz i

o
: o “y " b/ >ty
the average:of, the ¢sumg; roposediby sunehsof ibh :
sE s R BT AHERTALER - Cnwa VL b

A8 to the binding:ieffectiof the valuations
a third party, aceording to the doctrine prevailing:
-among the interpratersiof koman Law, 1t was edmitted,
‘on grounds,ofnequity;:thatgthé}pnice couldibeﬁhlteredy
in case it was evidently,unjust .either throughtgross-« =
error or through fraud.: M o Y L R b

. in TR v e SES N e & P
, The -same doctrine Benerslly prevails amg
writers, Who teach:thatythe . third

.
AL
e

v

“modegni
-th 'party must.bescon~ -
sldered us an attormey of thedparties who ' cannot cimpugp
the determination of. the pricesexcept in case-he g 0y _
gdilty or evident-fraudupr nmigtalre, and has not.ucted . 41V 2
within the limits of%thﬁ,mandqtb,iesPecially those : - R
;& . established by the parties (vide Planiol et pert,” M
g Vol. X, para. %8). i A ‘ : S

s “; - 7?) ; - - - A
0. Rules relating to the Formalitics of Sale. . ‘

In case of immevables-theélnw'requipee Yad ., validi-

» tatem" the solemn form, and the slae iz subject to -

. publicity with regard to third parties. In case of a

, Judleinl sale ‘the deed of adjudication made by thae - .

» Registrar tnkes-the,place‘of‘thennotarial deed- of sale,::
and 1t must be similarly reglstered in order to have,.

¢ offect vis-a-vis third partics*H'In"onse of other pro-"

" perty the form of sale Is'froe 'saving the rule proper
('!to asslygnment. Vig—-a=vig third -parties the gellor :

remains the owner, doctrine holds, until delivery. is: .,

Biimade —- n theory wh;chyisﬁnbsurdfr—Tbccause in‘case of

g immovables the important thing is the, public deed.

4

&)

O : N R




- 541 ~

' 2. Erfects of salo.

i
~._ . ,-‘;fn x:",'

T.‘re ef;f.‘ects of Bala areithe. rollowing.
U T IR B SN 3 (f SR & S

A
A.‘ The trnnafer of the ownership of the thing

B. The, tranut‘er of. the "periculum" and . ofwthe
”uorrmodun rei, ,Zf’ ¥ i -

LI ‘\l

C. The Lbligationa of - tha’h‘vendor.v

D. ‘Ths. ubligations of the, l;gn.x.r-clt'zsuser-..

o B 4 T ?{’w
_.t_\._. The transfer o:f.' ownersh.‘l.p.

‘we' hw«»:. alreadyqpointe u
wners’up ‘iseffedted, da a;rule,ia :
‘pules. governing the;contract%which transfermwnership‘;
-andyother redl’ rights ’ ,'by,,effec& “of. the, apontractmlon
and., thqt ,@his(ta.kes Lp’lace notE orgly,,:ln, thekrelat:l,ons
.betwean«*he purtiea_;butialso uithgregard- to- third: 13
partles, ‘saving. theicauses. of; pre erwcevbctween uc—’
'cussive acquirers. ,,,,, { Ry s ok :

section 139? here adds flfgt ownership pag}spaf&, by
effect ‘6f the contract, :from:the vendor .to. the"fpu.r—
" "chaser evm_:,,uhough fthe -, 'thng,.ia;.;not%delimred,mor;the
“iprice. pald,. Thisp aa ‘shows 'bhat smodern "Laws
completigly’ abandonad the.; T jprmciple laces
which . "tmdition*bued( utfusucapionibug), non,; nud.:!.sr ”u.
pactls, .dominla:rerum, transferun“burm, and;moreoyer; in e
- Roman Law, as a protecbion toithe'Yendor, he' ramaln I
* the owner of the thin[,, Leven *after .delivaoary, ,u.ntil he

was paig, u.nless he) had granted}ia elay to the,gur-
chaser. L 12? 3 i ' tﬁl .

‘o Lon A

Among the exceptions to th:l.s princ:lple, we ~have,
mentioned. the dmposgibility of iswck: immediate transfer
of the ownership. of;the ,thing. s’nld,through -defectiiof
determination. bection 1398 1uya down the roll 1n
two notable applicat:.ons'-_;:, '

‘ -1

: g :
(1) Wwith regard to movables..in case they Lxre:nsold
not in bulk ("massa"), but by waight, number or_ measure.

(11) with regord to 'bhe sale’ of an imnavuble, when
1t eannot be detez'mined with certainty bci‘or it ,ia
measured. oo {u s

(1) The case of a sale of movables:by weight ‘number
or measure,. and notin bulk. The:'sale is said to be
made "en masse" when 211 the things in question are
sold for one price, without any regard ito their weight,




....5]42_

nunberror'méasure. It is”said +t0 "he made by nunber,'ﬂ
weight or measure in ‘the ;ollowing cases:- ~  ° IR

“a)- If the price is agreed upon with reference to
the number, weight or measure, whether the sale is in-
respect of the whole quentity existing in a. given e
place, or only a part, thereof, ‘ ) e Y

."’.

L) In case & ‘sortain number, or a certain weight ‘or -
measure of a specified thing"has been sold,’ even*though
for onc¢ price, e.g. 30 rotoli ‘'of sugar for £3. :

This distinction with«regard to the transfer of
ownership 1s due to the fact.that in ocase.the things
are sold “en massze! 'the object is determinate’and it
is not necessary that-they be measured (Lex- 36, D« 5,
Dig. De Conmtrahends Zmptiones: and Section 1399);3ify
on the contrary,” thc sale. lgtmade:by numburfrWeightpor
measure, - swonershlp-does notgpass-to the: purchaser: i
beforeithe. goodauare.numbered,wweighed or: mogasured, T
because these are nccessaryrin order that the object’ .#
of ths sale ‘be ‘specified, and in order thatithe price
be. fixed.  In fact-tho'determination .of -the® price - P
the purpose-of such: numburlng,‘weighlng 3o} o measuningﬁwlﬂfw
1nicase thetentiro goods: exi%ting An a,give iplace rars S
S0 d..MQJ mﬁvﬁ T = 5L g ;

More logical than our:own.is the Italian“0171l)w
Code, "whioh.considersythe’ sale to be in thisicase Ven.
masse" (Art. 1451, It." Civil Code) which thereforéwi:
trqnsfers ownershlp and thEy"periculum" to the pur—'

4 by R - iéfé»‘\ ¥
L Whan the sale ile by wuight,@numbnr-or“mcasure,Jitfégﬁ.
is not-.complete until: the-thlngs.are numbered;”welghefl ‘&2
. or measured: ownershipiand the "periculum reil4do inot: HEid
~ pass -to:ithe; purchaser,pbutgremainvwitn .the: vendor,
. beceuse with- regard<tolall:other’ effectat(i Bl
oeuse ‘ot obligations),#it -iskticomplete, andiltibinds wEohy
the . parties;:;under: thersanctlon~of1having ‘toimakergood gk
the .damages plus:interest - 1nrcasegof non-fﬁlfilmant‘ RS
It therefore binds thet Bellerwto ‘number, wmighuorwm
measure and then  to deliver he1mhinga,,and5thegpur—
chaser may compel:him-to:dotsos r similarly 1’
tne purcheser’to receive the;goods .and to payJ

{(Section 1398). , S ST

(2) The same rules applynin;case of a! salerof an ‘
~Ammovable which connot be determined with certainty &
“pefore it is messured. The right of ownership is. not
aogulred by the purchaser before the umnovable is

AEES——
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measured, but he may cosmpel the vendor to have it
measured, ond, on the other hand, the vendor may conpel
thI p;rchaser as soon as it ie.measured. Lo pay the
rice. : : E )

B. Transfer of thh "Uwriculum Rall,

~ .This etfuct of ssle tuilows. the transfer of ownev-f
;hlp, saving the effecis 'of an agreement to the con- ;
trary., In other words, theilpericulum rei' .and. the
"oommodum reil pass to the purchaser the vory moment
the ownership ofthe thing is transierred to. him.

C. Obligations of the 3011 er.

Tnb sellcr hus twc principal oviigntlona.

ia d 4 *“w.,';J‘? 1Y

an, ¥

J,- DeliVﬂI'y'- . ': -

i i Ve
i -’-,«,.3; ra

2. ‘Warrenty; Whibh"ls sUblei&ed ¢nt warranties

of pedceful possession; 1. e.Jaguinst moles uatlona andv
Lvictions, and warranty against nidﬂpn defucts.‘

(l) ullvery.,_1="*j “”“1 fre ‘
b R " A

Dallvcry s’ defined, in-modern' luw, ug thc truﬂ

fer of possession” of the thing'sold, from the sellgr
Lo the purchaser: The Tunction of* delivury nasy’ ln:%’
Tact, been reduced to this, owing to the principle of

modern: law accordlng to> whichfownersh;p 15 transfcrrud

bv uf“cet of the contravt. ; .

Ty ' .“.‘ ,.....'-' ; .\ V

uhe old forms of dcl*very i.e. real and symbolic,

"brevi manu!" and “longa mcnu"a and. 'ncﬂuu~,uuo posgesd
sceio" have remained int usﬂIiEW1tn-regard to'the way:
in which delivery 1s cffectod” ‘we- must dlgtinguiqh
LtWLbn movublcs und immovnb" R R

i-tl

e

5. D s .iJ.,“,a - v A

&) In case of" inmovablos dellvbry isg effented‘
, Jure" vy’ the publicatibnor; thﬁ'contract.;il‘; 3
pesoed- that the sale'’ has“becn~nade-by weans* ofa%con
truct which 1s’ published by redding it bcforeﬁthq‘f
witnesses. VWith regard to property” Judiciall y1d
'auction, ‘An’ order’ to effect delivdry it i8> 1eceSGhry
“to deposit the price or:to have the? non@ensatig “gpr*“'
proved in casé ‘the’immovable - istadjudicated 'tovd - !
eredibtor of the owner’of“the” immovable "eun anino_._w
compencandi”(Laws of Procedure & L5

l"-_'-
i

. k) hhe dullVery of movablas muy*bu effected 'ﬂ»i“““
- *various’ waysi- " i ;;:_;_ i o et

1 oy . i S
Gyl W nAG "

T LE
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- Py A Do e . e - ; IR — I O . -
: - : “ ’ - - -




. - * ‘ -

© = Bhy -

(1) by tic physisal delivery of the thing
Trom hand to hand; o A :

“made -
v e, L RS 7 =-S5 S

(11) by symbolio delivery, i.e. by the delivery of
the keys of the place where‘mhe.thing 1s found, or by "=
the delivery of the titles-which represent:the goods
themsolves Zﬁill of Lading),: the delivcry‘of~Which, Lo
according to law, amounts to the delivery of the goods. -

(iii) by naving the purchaser aclnowledged by the
perséns with vhom the thing is; e.p. & sclls to B
Jewels deposited with a banlk and effects delivery by
means of’ verbual. or writiensinstructions to the bank
directing it to acknowledge B os the owner of those
jewels. | r : b s SR

. - " L B ’
These modes of -delivery of movables, which are
enumerated by Section 143 ' are:not the only possible
ways: other ways may be devised which havs the same
effect, i.a. which are equally suitabile to show to
third partics that the thing.ia ne longer in-the pog-
session of the vendor-but it has passad to the pur- S
chuser. Whether such,otherrmemns sre cguivalent ‘or- .
not to those declured by law is 8 guestion of fact
which is left te, the dJudge,, who .will take into .con-
siduration,whether7jhgy,arpgqpitabla or not'rto ‘shoy *
to third parties. that jovnership has been’ transgerred.
Lo N “",‘, : e s l"'r\'h“ & ow \ vl ' A
(iv) Pinally, .the delivery 'of movables may be also
efrezbed by consent alone in-ithe cases foreseen by .

Soutien 1431, i.e.- when delivery cannot be-othervike
eff'ceted:— | A :

-

reuie

. o
a)  when the thing is already-in: possession.of the.
.- purchascr on enother title,;&:g;zusufruct, deposit or
- Meczuiodatum'.  There may be somotimes an Mintorversio!
ol ths title - a “traditio breviimanu" ~ in which ‘cese
tiie purchaser is not bound. to dcliver the thing to the
vendor in order thut the lather may give 1t back. ‘The

eonsent which changes the title of.the holderﬁis-enough
o ‘ef'fget "traditio”, T Y P pr, i (TR
o a0 TP S A s
rR Y cmE ty

. b). Vhen the vendor has reserved ‘to nimselftthe
~usufruct of ;the thing, and ‘tharefore retaing oalso the
Sphysicsl possessipn:qﬂzthe;thingzin-the‘name#pfﬁyne
‘purchazer. In this. case-a .real delivery cannot:be
2ffected,. und therefore:it «is’ regarded as having taken
place by the simple consent of the parties, gnd this -
kind of dellvery is knowvm as :'traditio"constituto pos—-
:sesgorio", Tha sama ,thing may.ibe-isaild inaallﬁthosg
: . coses in which the. seller continuesi to hold theﬁthlpg
“or1 any other title. o :

1o,

Page BLK./
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2) In any other pasagih which deliveri%dannotlba;
mndeﬂatithe-timeﬂo::thﬁésalegfe.g.:in?cabemof;hahgin@é
il |-.«~(:,\ & o, [ s

' V)

£
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‘'In the last-two cagés, Sectionrll3lésays;othis,
consensual - deliveryidoealinot: prejudice.third’ partiefsasy
Thus, if thevvendor'sellsifor-a second timedthesthingaii
to a sccond apquibe:“aqd&really-delivers?it?ta&himﬁ&ﬁnq,
latter,: if he'receives: thething in":goodsfaith Fwillily =3
become its owmer hAdtwithstanding that thererwasiaiforme
acquirer, because the consensual delivery effected &
betweon him and- the vendor does not prejudice third
parties, i.c, the succesglve acguirer. .
L P T T I "

ey b RN B .
- 1 . A - L 0

The appllcation of this rule has been d&rawn-to.
guch an extent that it has been held by a constant ™
jurisprudence that'lf, after: puch consensual: delivery,
a credbtor of the vendoriselzes the thing!sold 'such 3oy
seizure is perfectly efféetive vims-a-vis'/the purchaser,,:
g0 that the latter cannot clalm back the thing seized .
against the creditor who mey have obtained the warrant

of peizure. This mppplication is, however, CGITONGOUS ( ::
becouse seizure does not:give any right to ‘the credifbr.

ST
"%.-‘ LD

PR S .

" Tncorporeal movablas ‘are nct susceptible of :true
possession and delivery,-butonly of b "quasi-possessio!
and & "quasi-traditio', whichls effected ((Jeetion 1431)
either by the use which the purchasgr or ‘asSignee makes:.
of the thing with the consent .of the vendor or asaigner,
or by meens of theidelivery of the relative titlus inms.
case of rights or actions’arising from titles tnansfer— .
able by endorsement or by delivery. -

.

i

B " : _‘, .
Expenses of delivery. 'As delivery is a’payment the
gsome rales of‘puayment spply; thercfore as. the expenses
cf payment are at the charge of the debtor so those.'of iz
dclivery ave at thescharge of the seller (Sections 1206,
1433). L i o s
In ‘ease of a Bale byiwelght, number.or, measurec,
the expenses of delivery’dnelude those forswelghing, st
nimbexring or maasuring-thg%goods, bocause de}ivery:canqu;
not toke placd unless thehamount’ sold-andiwhich -has.to,
pedelivered is sepaArated from ithe rest. »If, on-theid
other hand, the goods arekgold-"en masse'jsand the pur-.s.:
chaser wants, in his own-interest, to nunber, mneasure
the relative cxpenses are berneé by .

e

or weigh the goods, e : oy -
:lima » - L B ‘ X ) -, pel? ) | I '_-.' VLA
: ERR i doer e .. = B =y
. * on the contrary, the expenses of carriage are at’
the charge of the pyrchaspr, because as aoon as delivery. ..
. t' T ‘o ) DA X L R E 1 _>.~ LT
S i . }f 4'-1'!{ (R -

'( r
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ROt T mmher w0 g oy b PO i, ol Taads. Gigghieges
ds-cffeated'in the ;_.plaa’;_a sin which:1t has.to ;he:zmada;:gthqg, e
vendor is dsicharged: theseexpenses. of ;delivery.ineludezZiEss
those 'which-are inourred in :order :to ‘transferythe - thing 55
Lfrom-the -place of.delivery ito sany..other placeiinsthe. ... <
interest ;of ;the purchaser. Onisthe:other. hand siithoBe: qe i
~expenses ;oficarriage ifrom .theiplace iwhere rthefsthing-«dg:r we;
- Tfound'to+thei:place -where iltiymist.be delivered ‘are-a '’
charge on the dellvery .and are:therefore borne*by the -
seller:-theese include.the expences; incurred-with-regard i

‘to-packing, /freight land.all-otherjexpenses. necessary.sh: %
Tor thercarriage .ofithejgoodsgsr.tj: .adinl £
B SR K R\ RIS BRI G4 L R T n i - Pk MR PR LT AW S - S R

All these rules:hold good”
to -the antI_ED.I'yi .v’;-ﬁ, 5z ”,i_-{‘.f',rn‘ E

v w_

z} oy
rin: ldefect s of* agrpem

N LIRS ¥

e :‘« L A ¥ g bl
U B 5 i Ty R ,tv'r:fz,}'% o R AT e,
~ © With regard to Ac:b.his;.}quesmﬂ;pn;’.there &are. cert

I R T 3

v
\ > 3 o - = . WL b a"in":‘.'.ﬁ\:'" )
clauses.which;are frequéntly. ng ed . in cas e ofytransport:

-

of goods from one, rhgr}:qﬁ;gtp;,.;apfgthé,ﬁ;.:itheyg-az‘e:;;.ﬁf.ﬂ «Biy iy
and C.I.F. - wat e fho aelles b0 re sirREeras
G st e o Lo i

F.0.B. (free on board), e.g. F.0.B. Genoa,;.means
that the vendor mmst .pay..all :the..expenses untili the s -
arrival ‘of . the goods. on :the .ship.at;‘the port -0L:Genoa, '
i.e. the goods must be delivered on board the ship at.
Lenoa. Any- subsequent expense,;:l.'6.; those necessary_: -
for the transport of goods from'the ship's holdibe the
warehouse of the purchaser are:zat the latier's charge.

In case of transport by rail the clause used is
"franco stazions", which:means+the same things—"

C.I.F, mzans Cost Insurance and Freight; e.g. goods -
sold ut £100 c.di.T. ‘Molta, means - that the price ngreed -
upcn includes not only the value of the goods but also . .
the froight of the ship and the.insurance of the goods
until they reach Malta, Bw e

. . P .
Ploce of Deliverys The place of delivery is. deter- -
mined cecording to the rules of..payment, which Section
1434 applies to the ‘sale-.of a-certain and determinatas
thing, by laying down that the delivery must be effected
at the place where it was at ths. time of the sale,
becauvue it is held that the parties intended that 1t
shculd remain or be delivered there. :In all other cases
the general rules of, payment ap‘p.'l__y. o P
- : - S A I 12 B : )
Tims of Delivery. ':Here rtoc the: Ordinance applies the
,rules of payment, by.laying down:a-serles of‘ gpecial -
rules. : e BRI R

1 If a term for delivery was agreed upon, the »
plu(’CI)lﬂSGI‘ cannot demand from the seller, und the seller




-

- solved according to. the.generalriprinciples,: i.e.rdceord-

are laid down by, Sections ;:1437{ lujﬁf‘and 11439.»

1 ARG e L‘_*-',-y., i

,delivery may be effected at the time agreed upon. whe

~ 547 ~

1s not bound to deliver the thing before the term x-l
explres., ITf, howaver,. he executes. it befcre, hercan : P
~not claim back -the.thing: dellvered on #he - ground:that Boi 0 g
it was unduly paid. Wnether the seller may renounce R l
to the. termm and bind the purchaser. to roseive the.thing s :

.before the term elapses, {8 &a;guestion .which: haayto be ‘

- ing to whether the ‘term 1s agreed upon Jn the :Lntere.st '
of the vendor or of: the purchaaer. ‘ )
R T < & SRS S et
In case cf dalay -¢he partnof thc selleruh'
Bections 1435 .end 1436 -give to - the:purchaser the;right
‘to demand ‘at his chaice,weither¢¢he dissolutionﬂor the -
..forced execution of jthe contract, - .aceording . touthe i -
genergl rules governing the "pactum cormissorium! ;u
whioh apply: to-sale; s:lnce it :!.s a bilateral" contract.
In efther case he has a. right tomthe reimbursement’cf’ :
-dilatory or.:compensatory :damagesy yliaccordingtto: whether‘
he :demands .the..foroced rexecutiontor: wthe dissolutioniof
the contraoct,. nn condition,: ‘however,+ that-the delay ‘ls.
due .only'to an aot of ithe’ »sellen"which is :Lnxputa‘ble to

him (section 1435).

Besldes these’ ganerala rules»-ther. spscial’ mﬂ.eg
: "ﬁ: '}

R o - .
“(e) 1n case,of goods: which' areits)arrive enia ivessel
which the seller hasireserved’ (to‘, vhimgelf to nama,cwﬂg.;bhin
a fixed tb:c-m, Af he.does. net: nametsuch -vessel within |
the term agreed.upon,-the.purchaser:may. compel"rh:i:nn.‘to,a J
deliver other goods within & termzto;be: fixed byfithe! :
Court, saving always- his. right torthe rembursoment'ta

damages (Sc,ction 1437)..

(b) In case of goods which are to .arrive on’ aiVessw
named in the agreemsnt,.and. which.‘fhg.ve to be dellvered
within a given term, if the seller ie in mora, the game ~
effects of the previoui case apply. :-However, thevseller
may dlscharge himself. from:all respons:.o:.l:.t:.cs By ‘shoir-
ing that he had dono his best incorder:that the vesse.:.,
and therefore the goods, . should arrive at the time .. °
agreed upon; snd that conseguently the delay was due te
"force majeure” (Yection 1438). L .

rry de e

(s) In case of a sale of goods which have to he
numbered, weilghed or measured, and-delivered within =
given term, it 1s in the interest vof the purchaser that
the goods be not numbered, welghed or measured at the
last moment, but that this should be done some time
before the expiration of the term, -in order that the

Page 548.,/
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- bound to effect the delivery of4the. goods, unless, the

'thgough th own, acts thw securitlus~aiven tc the

3 548 -

purchaser, therefore, hes the right to present: ‘himself
tefore the seller to receilve the goods in time to be
weighed, nunibered or measured.befors the expiraticn of
the term, and the seller iz bound to dcliver the goods
notwi*hbtardxng that the term has not yet fallen dae,
Othexrwise the seller would be liable for nor-perfornuic::
and iYe purchaser weculd have the: righ* to demand ‘tho
dissoivtion of the contract, besides the payment of
damagesa, ; BN

This harsh “ule is. mitlgated in case the seller
is prepared to deliver the gaods at a time when.the
weighing, couniing or measuringZof the goods, can con-.
veniently be commenced:.before the expiration .ofihe
tema. In this case’ the purchaser cannot dissolve .the -
contract, but he can only demand the payment of damuuu:-
if nny. '1 : e .

B .‘:uﬁr, -

2) The case of a*sale cantraoted withcut a tenm ‘for B
delivery, ‘1s not ocontemplated by ‘law, and: it 15"thcru~*
fore, . governed by the ganeral‘rules ‘according to ‘whickh
delivery must '‘take plaoa immodi”tely, unless tlere is o
a tacit term-;u Bt T

34 Lo u'i:

‘% ;
Nofwithstnnding “that’ delivery Ehould ‘be . effectcd,
the seller, where no time has- beéen' agreed upon;ﬂia not

purchaser ‘has paid the price (Sections 441 and ¢4§3)“
It iz natural, however, -that this rule doeg not hoIdfv
good 1f a tewm. for puymﬁnt has-‘been~agreed . upon.s:
this case 'tha sellericannot refuse to deliver the'
until fhe prlcc is paid, which is not claimaclﬁﬁbefora*

the erpiraticn of the term. Thei v
excepted (bectlon 1&&2)-—}3‘ .

(a) .. If thﬂ purrhaser has, aft T thu s&le,

(b) I, amter tne'sale,uthe purchaser has beconu La~;?
soivent or trankrupt, or his condition has altered.to | ',
su:zh an ex¥ent as to give rise toithe” bquicion that o
the expiration of uhe tbrn he will not be in a peujtiu-;,

to puye

(e) 1I1f, notwithst&nding ‘that: thu purcnaser kﬂaﬁhﬂﬂ“'n
insolvent opr banlcrupt ot the timezof the pale,’ his TOL
dition was only made manifest afterwards, and the seliv"
was unaware of it at thc time of': thc salu. ;f oo

.-.,_h

=

in *hebe cases, notulthntandlng that the sale ig ox
credlt, and that the term hos notiyet elupsed, the sellex
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canet te compelled to dsliver thoe thing, but ke h-s
ihe ripght to refuze, unless the purchaser puys the
price cr gives a security for its payment on the vt -
piraticn cil the torm. .o

Yhe purchager, in oll these cases forfelts T
right to ihe tern, and therefore his oblipatinn Lo
clutwanie dimmediaiely, wlless he pives a gecurity f
the Dwlaro perfosnance of his cblipgation on . the exn
ticn of tlie e, e

axy
L IFTPN
P Y B

Mhdszek of Delivery. The. object of delivery is the .

R TESeIT wWitch 1s sold’and which rust be delivers: -
s Lis entlrely according,to the puleés of payment. =0
must bo of' tho :sume gquality . as thit which WOE promipod
mnd in case 1t is not the ‘purchaser may refuse it aadl
demund the reimbursement of damages or receive it at
6 reduced price fized by experts. It is generally

agreed upon that the purchaser hus wlso the right to
insiet that the. thing he of: the same quality, and thet e
he may be euthorized- te purchase the thing.at the
expense of the.seller. In,case of a certain and dotep— i
minzte thing, it nmst b5 delivered in the state in - TS
which it was a% the time ofsisale (Section 1443), be- ., :
cause Irom that moment it had become the property or
the purchaser. If the thing hns detericrated, the

g¢ller iwm responsible for such",deteriorat‘iqn bueauee

[y

iade 'bound  tc preserve the ;tlling -Guring the snterval

butreon 1he sale uxid_é_delivqry,;‘unless\he.caniﬁshow thut
st _-éz.gi.:::::’.orapio:i _;zma happenecd ;through nceident cor
erede lizowag in delay. swmE L .
Tesure W F aJ f, : B ~
. ®ne tldng st be delivered with all its scces—
socles, and togecvher with ell . that which As-destined
for 1tz use: thus, .¢.g. in,case x2 a house. or .othar
burlding is sold which.has,occess to a ‘street belonmg-
iag So.thie scller, it.is presumed that alsoiithe use 1.3,
suzh street 1s sold ‘together-with the building, noi~
withatunding that no :mentioniis: rinde inthe aq'gp_‘:b:@:t, _

SR oo e e AE w7 v B LT
. ¥iith regard.to the di.,‘\ﬁ‘:l’._j:s_j—‘_:‘l.o;flﬂ,pf- fruits I;‘Za_t‘arpan,'tl:..*
celler and the purchaser, Section .1Lhl Yepins. Dy dowin
dewn the rule thot from the joment 'in which.’the sale.
is contracted the fruits belong to the' purchaser,” on’!
the reagon 1s thnt the frults are an element of owmu, -

ghip. . If the sele is subjected.to. a suspensive. .con-

s

@ition, - the.fruits.do.not belong.to the purchasér.
gxceopt from . the day. in which the -condition jtakes plec...
This rule is contrary ito the retrospuective &ffect of"
sugpensive condition, but At ,is.,due to ‘the probable i

irvantion of the. parties of compensating .tho,firiits of
N A IR TR

VT L ey L
Bl H A
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The indestrial and nntural Truits are acguis.,
AN 4 the general rulos, by gathering thum, rod,
Lnevzsdopre, 1he froite 58t111 hanging at the time oY Lh

et B th2 cendition takog pPlace, heleony e the
pueetna e, spen 1housh thay were sown by the seit..
LIt frathewcd hay the seller remain his.® The civii
fruite are asguaped "dietim", i.e. : the fruits are
acquired soch day by the person who had the righi ef
enjoynt con that day. Suppose, e.g. that & housec is
5cld, tha pent due for the term during which the nal-=
tekes place, or the condition is verified, is divig:c:
belyesn tho scllor and the purchaser in proportion It
the time previcus or posterior to the sale or condific:.

» : » T

Pl

.
Ml 'S

~

X}

This rule has the following two cxceptions:-

i) The rent af rural tenements which falls duis
after the sale or after the condition taokes place, '
belongs entirely to the purchaser. - 7

i1) When a vessel is sold "in transity", the rreinh:
Tor thas veyapgo,belongs to the purchaser (Section 1447 5.

Ameunt of Dulivery. In order thot an obligation b -~ :
perflomiend pre-1sely, the thing sold muset -bd deliveyrsy !
in Lhe okale ancant stipulated in" the contract {Bestion :
L) T must be the mase of a quaniity whieh 1+ ;
stipulated wad ot of a mere indiestion of quantitby — ™
mades Tor st puruveses of description, IS »

’ . ) 3 o ;

SIne Codinanan feresees certoin speclal: cascu, oF

deficiency Lo =wwezss of guentity in comparisen willw .
that stipuloted, with ragard to. thie.sale of -immovables; :
it solvas, by means of speeial rules,: the diffisuisi-n .
raized Ty Sections 1450 and 1457, which COrrespPont I
Articles 1016 and 1625 of the Freneh CivilCode. thinas H
Artisles Farmon integrel'part of - the systen pronar wu " '
zale o immovebles, which, in the o0l4d systenivof Taw , P
‘ad ales aszordias teo the ccmpilers of -the Freitch oivss e i
Dede, are considered os en esaentiul*bbject}bf*ﬁhn*ysgs: e ig}
of cwnersiiip., . e e A o < R w i
T T T T VLT EE Coq
Althourh the. present economie condition® hava ER I 1
#iven on alioat pr@ponder&nt~importanhe to corporcel. f?
el irserporeacl movables, 5til11:juridical traditions i!m
wve presevved for s long time those specialiirules b
overning immovahles,wwhich‘uppeurfmore'evident}in Ll g{
rentrael of sale, - and'which ‘render the two catepor: .- o
L wovubles and immovables the "summaﬁrerumﬁdivisio“ H

'f present leglslations, S e - P

o . S,
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Fram the modern rules regarding'the‘amoqu“of P
delivery of immcvables, ‘doctrine derives a special . .
obligation on the part of the”zendor,of~1mmovnblpg -

vhich is called by-French authors.'the warranty.of. .
amount, ' N PR %

4 :
i CRR 64

f " 4 + b
LT HA

‘Vhen, as ia gengrally the'icase, the sale hag for =
its rtject a specifieq immovable without any indication
as to its extension, this is altogether immsterial, .
and the cbligation of warranty imnosed on the seller
is reguleted by the general rles, iWhen, on the other
hand, as seldom happens,. the axtension is an, element
of sale, e.g. in case it -hag for its chijeet so many
Bquare canes to be taken from a piven nicee of ground,
it is certain that if the geller does st deliver.the
whole amount, the. purchaser bas“the virnt to demand .
the rest. " ’

Between these two extreme'puses there are, how-
ever, certaln intermediate One&s,; of which the following

. N
two arc aontemplated by law: - ;

1) The first type of sale includes ‘hose ccntracts .
in which, though the object of tho.sale is 7 specifiag
tenement, the extension is an important element,. w
bezause the price 1g caleulnted 'at so muek for each
measurs (Seotions. 1450. and 1451), ' :

2) The second type ("vendite a corpo") includes = ™=
thcse sales in which there iz an*indicatisn of the
extcnsion,: but the price is not ‘caleulated at 8o mych -~
for esach measure (Sections lh52{iﬂh53). O

- In the sales by measure thére may be a deficivncy -
or an excess of omount: in case pf,deficiency,'agcordr . PR
ing to general principles ‘the purghaser should have.a. A
right to the delivery of the remalning omount, unless:. -~
this is impossible or the purchascr does uct reguire
such deficlent amount; and in those two suacg tha
seller, whatevor be the deficienqy, must sustain o
reduction of the price. The law,” howevor, cccording
te a unanimously accepted interpretction, does not
grant to the purchaser the right, to f2ecde from tho
ocntract, whatsver be the amoun’s oI’ ihn csficiencye .
unlass the nmount delivered is complstely insuffiecient
for the purpnses (e.g. building of on oilice op school,
etc. ) which he had in.mind, -in ‘which .cnae ho would - ..
have the right to demand the nullity of the sale on the
ground of mistake with rogard to  the substantial
uantity, and not on the ground of non-performance
?vide Planiol et Riport, op. eit. Vol. X, para. 252,
Aubry et Rau), i ’ ]

|
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und receisg fro bhe contruct the ool
besddsy the price, the exponses off £ihe it
any othar lawlul payment made by-the prs-chaser with
*"regiird to the sale (Section 1451).

- 552 =

. On the contrary,. in case.of excess, 1t igithe .
purchaser who, as.a .rule, must pay. a higher price.;:.In
order that he may.not be compelled .to pay a:price con- iicfs
sidep&blyjhigher;thpn;thatwrgggqgap, the ‘law :gives. him 35 %
thé right -to reocedg .from thoieontract in casejthe rexces
is bighér  thun the ‘twentie: hoart’of the .extension: ks
.deelayzd in the dpntract:,heghqaq¢herefore:no}suchfright Ayl
when th< excess i3 smaller andicconseguenitly tolerable.: Rt
He can reithor denund, in this’esze,. ihc separation of: iy
the exdass bavauvse this,wouldgconsi;tnto,.infthanmajori- &
ty of vases, & seirious demage;to tho ooiler for.whom
such part would be useless. For the asme renson,! the
burchascr can neither demond .guch. separalion in:oage. -
the excess is hipher thun thggﬁwantivﬁu;purt,{pu$Jhe
ay repudiate the sale.. ks '

by B ey P B
U e *

L T -
- Y v EEER B
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In the case of the sale of a Yeou;r.a", the-measure
.of which is expressed, the law.alleows ouy difference in
the extonsion, wkich does not exceed in value the twen-
tioth part of the vonlue of all the ihirgs gold: in cese
the excoss or defieiency does not exccod the twentieth
part, the price remains unaltered; in cosc the-excess
or deficiency exgecds the twentieth port there must be
an inerease or n reduction in- the price, zs the case.
may be, in proporticn to the amouat in which the valye
o the excessive or deficient part exceeds the limit
gllowed LY law. In coase of excess, howewer, so.0s not
to lmpose on the purchaser o forced acquisition which
may be of no use for him, and the corresponding in- .
crcase in price, the law, gives him the right _te- recedn

from the contruct, provid¢d the excess ie Idgher than -
the logal limdt., If he profers to. uphold the selg S -

-he must pay intercst on the supplement of the brice."

Thesc rules on “vendita a corpo" do not apply to a . ~.
Judieinl sale, -because in a sale by auction the things -

are sold "tale guule" and the sales made expressly |

witiiout warraaty of smount or in which the elzuse "tole

guale" or similar e¢lauses are inserted, savine the -
effects of' leslon, if there be wy.  Lvsr in saleg by

measure the vazlidity of ngreementsz contrary to law are
ganfrully admitted (Planiol et Xipors, yol. X, para.

252 ). s ?

Rules comuon o both ecazes,

-

1. In those ceses in whieh the naveops

s

Pajpge REX. /




i~ words "under the sanction of Torfeiting the: rospect;ve
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2. If two or more tenements are sold by the same
contract ‘and for onc ond ‘the csame. price, btut with an
inuicatlﬂn of the reapertive megsure of cach of ithem,
and it is found out ‘that'the :renlvextension of. ane of
thhm is Lfﬁﬂter than Sthe exstension. specified inithe ¢
contract, ‘and thg other-is smallor,-therv la a.compen-
sation betwout auch: excess. and: deflicliency, and:the -
reduction’ or incveage in the price tokes place only- »
according to the-rule vexplqinadiabovc. T R

v l-.'.':.l Kl BRI DRI B AT

3. Tho detions for theiinnrcaae :of »the price"belonb—
ing to the @allér, aid for reduétlon or for receding:
from the controet belonging to sthe- purchgser, ‘must be
‘axerciaea within twot yuarS\from?tha*contract (Section

1457)s° This'term runda”against‘absentecs, and also’
agailrrst interdisted persons, -minors and merried women
, when theyiclaim under*a-purchaserzor:geller: w1thpragnru‘»
to ‘whom: the ‘running of. pruacription :ls not suspended,- -
It-is debated whether it is% theréase of o prescription
¢f an action or a rorfeiture ‘of-zazright. The Iialian
Civil Code"andds after the:correceponding article:the.

IR

rights", which are.token to- mennhthat At is:a casgiof:
o forfeiture of-wights: this is:nlso-the opinionﬁprﬂ- : 4
- vailing amongst: French Commentators (Planiol et:

Vyol. x, p.«256)

ﬁ,

“‘7 4..

Sole of hovables. Movables are;'as a rule, visible,
and thoreélore the questionirelating:to: the emountyof.
deliVHry does not present many-difficulties. -~ Inicasc
the Qoficlency cannot be made good; it is generaddy. "™~
held that the purohaser may either.dissolve the sale or i
receive the gquantity offered oy the sellur and have. e L,
the price reduced. : S ‘ = A

(2) - Warranty.

L4 N vy

{a) Warrenty of Peacerul Possession. ) A

The senond obligation of the.seller is the warranty

of peaceful possession and. a;ainst:eviction und molesta- .
tion. It is known as warranty of -peaceful poseession,
and agoinst nmolestations ond evictlons because it tokes
place in cac2 ulie purchaser is molested in his posses-
sion cf the ithlng by a third party,who cl aimo certain
rights over it, bscsause penceful possession-is tanta-
mount to possessicn free from any molestationa.

PR

v - i . - s v d A iy

. Although the modorn notion of.sale implies, con-
,trarv to that of sale in Roman Law, ‘the obligation on
the part of the vendor of transferring to the purchoser o

: Page 554.7
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the ownershlp of the thing, and not'merely that of -
ansuring poaceful possession, gtill the French Civil
“ode, ond consequently our own, have preserved the
terminclogy and the rules of-Roman-Law. Sectlon 1458
does not impose on thu seller the warranty of ovmner—
ship, but that of peaceful possession. After all, "the
one would.be the consequance of thelother: the sellér
who nas bovad himself fo 'transfer the ownership tothe
purchuoy, WURT sbstaln fromiony cet!which would cause
molestatica, whicn prevents the pur*chascr from enjoy~-
ing or from making usse of the 'thing, because ownership
consists E'.X.'.:‘.'..{'W in this: if 'the seller were to act
otherwise, ha wald be violating 'bhc con‘bruct whichv-mv
must ‘be c,ge..,u.,'n. An goocl faith. | 1”“'

vy T W ?1

23 ik

o
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c=:1.111il::\ lv, i*" a t;hird pur‘by manages "o evict the ‘
purchaser, in vwholes or ini-part, . this?isian evident "
sign that the seiler Ald not perform his obl imtlon .
of trensferring ovnership and,’ consequentl hc 1s
r95ponslbla for tne consequences.

It would seem, 'bherefore,'ffthat r'l:h:i.:;. oblig.a'bion~'~‘~
of v.arrnnta.ng peaceful posaession mustbe governed . by
theigeneral rules:of- the:effects of<contracts ‘and ‘of -
the ‘relative no:n—pc:r:f‘or»rm:a:tce'3 ‘and thilsils the system
followed in theiGerman -Givil'Code’ (Articles L3h to ng)
¢ur Sode, on the oontrary, rfollowjng the” Frenqh OivilsT
Code (articles 1625 to- 16L1.0),uregarda ‘this cbligatidn
. a8 onobligotion which ds” altogether -proper-to ‘the =

- Beller, independently from .the transfer of! owners}gn
“and ‘which 'is very ‘similar ‘to ‘the Roman Mmotion of “Thés
gt - trensfer of peaceful poasession, ‘both*'with rcgard e Yl
i ’termlnology and to the rules which ‘g@vern it. RN

} '?‘r.“l_‘,:n gy

Y L ‘.

: Obﬁect of the Wnrrnnty. This warreanty” h.as a doubler
. .object, Ll.c. it rerers poth to ccts: ‘done by the seller,
and the ucts done by third. ;pn.rties 214 _

SEL jav 4

1) Ar‘rs ﬁrne D¥ ‘the seller. ' The warrrmty for one, '
owvn acls implies at the seller must gbstain from*
any molestatione on his ‘part. ;. :He must -abstain from?
_any act w! iLc)l u.epr_wes the purchaanr, vinwhole or in -
part, of tha thang or of: any rightsfover it, or which
prevenls huw tres exerclsing all the xights of owmer-
ship, or varaifz him the cxerceise of such righits, or
disturbs him or 1“91 gsts him in such ‘exercisc., The -°
reason for this io obvious, 1.e. the sellor had trans—
Jferred nll the rights whieh lhe hod over thae thing to
the purchaser. ¥From this prineciple the maxim follows:
- Mguem de evictione tenet ‘actlo, eundem egentom repel-
llt exeeptlo" —— if the seller who is .subject to the

e i AT
vy

o st Ll
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warranty apgalnet evietion, tikes to eviet the purchaser,
his elaim is opposed by the exception of warranty,
which was enumerzted by early writers among the frau-
dulent cxceptions ("dolo malo"),"beceuse the cttempt

on hls part to degrive the purchaser of the thing which
"he has B0old to him, i1is fraudulent.’ This cieeption may
be pleaded againct the Yactio reivendicetoria exer-
clsed by the sellor, with regord to u "reo alienn! of
which he subsequently beconmes the owner, and against
that exercised by the: owner, who'subsequently becomes

a pure and simple heir of the seller of the 'res aliena’.

ki

. 2) Acts dona hy a third party.”‘Our Code, falthful
to Romen troditions and %o The French Civil Code,
regulates this warranty by means ‘of specinl rules yhich
distinguish- it from similar’institutes such as the'
dissolution of a bilateral contract on’ the grcuni of
non-performance by one of the partles (Section 1111)
and ;:he nullity of the sale“of a Mres aliena' (Section
1422), : A ;

- ™
[ A r i

“:- The dissolutlon,“in force of the-Vpactum commis~
sorium tacitum",:and the nullity:of the sale 6f oilpes
aliena" may be demonded by the purchaser for ‘the simple
reason that the seller does not actually transfer:to.
#him: the right. which he'had’bound himself to- transfer,

warranty ageinst eviction on ‘the ‘part of Thira™ ' -

ofithe ‘threat of-eviation, on’the¥partof a third‘Barty,
pnd¥it has therefore for itstessentinl” ohject “the‘obli-"
gtion of the“seller to ‘defend theipurchaser An FtHE s
tion instituted. against him by°the'third party.t&fhe ™
‘distinctions between these diFferent institufes. |
- 60.-the amount of'¥the reimbursement of damegesdin .
rious’ cases- (vide with''regard™tc the warrontys
ules laid*down by'Sections 1463% et 'seq. ), “undito”
?‘l; ntof the- respective application. L “

tion for”warranty®results’very often’ fropi™ |
third ‘party‘cloims¥the  ownership” of“the *

ut:it alsotdrises’in®case’of relinguishment
pothecary:creditor,fany' cloim of’gderyi-

8 notidsclared in:the’contract:all
nstitpteieyletion*evun” theugh' the -

sggl
S

viotionZdue tc un act 0L
o}positive and- snccessive

LA N

les ‘presupposes scmething  else;‘'i.e., the evictiod, -~
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rarty; orv evietions threatoned by hiwme Thug, L the
Lthird pavty atiempts the "relvendicatio, the seller
st deelerid the pureheser by furniching hinm wit)h means
af cavidenaa ol A1l other exzeeptions neeessary Lo )
rowiteae Lhe clading of Bhee cbRdrl parhye.  The purcshassr,
hcywrliope:, gy the plphty o goow oo e 1a moloetded,
too v notieo of Lhe wolnstabion sonl of the suit to
the party vedey yieen uy olalian (Buedion 1463), which
notlee du prorenezils pdron by a Yerelesho @il Leadato-
ria"y and Sn bl caze of o lowvanit he has the 1ight o
evll the gelice o L suit (Seeticn 1472).

20 Thn secend ohlipgatlen of the seller tnkon placs
in enpe of ueiunl evislion ond it is transfomn:d into
tn oblipation oi retwening the prics to the puwchaser,
aul off maklnr good the damage.  The grommd for the
chliguation of rclurning the price is that, oun: the
purchager is evicted; the price becomss an “indoHitunm';
and the seller nast maks good the damepes becausna, onnnd
there is eviction, it s evident that the sell:r hoas
not performsd his cobligationa,

In enrly Loman Loaw, whoen the Toymplities of the
"mancipatio’ were ohserved, the purchaser ihroaisned
vith eviction could turn agninst the seller by means
ol an "aetio auctoritatis", and this is the orizin of
the netion for warranty aigainst evicetion on the prrt
ol third parties. By means of this ccetion he muwmoned
the seller to defend him spainet the claims of third
party, 1l.e. that he shonld help the purchaser in his
defence: Yut actor fierit'. In casc the seller dia
I not mrapge to 'rfeec the pui-chnser, who theretfors pe—

mainwd evieted,  the letter had the »ight to elwndn
double the price.

when the contract of sale, which was "juris gen-—

tium", was introduced in Rome, and took the place of
the "manecipatio", it became usual to add to the con-

I traect of sale cariain stipulations which imposed on the
seller the cobligntion of' worranty: these cgrevacnts
were the stipuletion of doublis the ommunt, cr Ll

l “pectum haberd licoroV. Subsegiently jorl sorudesoe
held that, even wilhoub svell gprsemente {(Faniguluetiol)

‘ the seller wns beound to give wWorvsiloy ovinms Lo the very

I nature of the contvact, mad he couid be cowoedlan to
de so by the Yactio empti', attributed to wha murchuzor,

'~ ¢ by means of which actlon he could obtain Sromzic puar-

»?chaser not .double the amount, but only the cuuivilent

I ("quanti valet") to the dmmapgo: "id quod emptoris 1n-

: terest rem cvictam non esse'l.

LI e e e e,
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Percons bound to nive warranty.

The seller 1s bound to give warraniy nos only to

+ the original purchaser but alszo to the successors of

Rl ' the purchnser in the thing sold, wholber they be uni-

fg versul or particuler, on an onerpous or gratultoun titl=.
& ) It Tollows that the actual possessor, if he is evicted,
B has on actlon for warranty not only o alrst the person
i under Wwhom he claims ismedintely, but also ugainst the
33 ' medliete seller, according to the gensral prinelples of
b . the Vaetle surrogatoria' and by meane of ithe exercise

e of the "actio indirecta'.

This Maotio indirscta" lhas various Inconvenicnces

and principally the fact (which renders useless mosh wf

b3 the advantugeey thnt what 18 recovered forms part of

5 - the sstate of the soller vy other Limmediate author, and

kit ls therefore subject to his debts: in other words, the

B yurchaser who exercises pucceessfully the Yactlo. Andipectha",
muet susteln the concourse of the other creditors of his -
immedlate nuthar over the proceeds, Moreover, the

"agtlo indirecta" can only be exercised wheén the se- .
quirer has on acticn of warrenty agaeinst his own im- "
mediate author,, and it is excluded 1f .oan agreement

which does awsy with such warranty ls entered into

between the geller and the purchaser. -

More ndvantageous 1s the direct action which
doctrine moroe comnponly attributes to tho Yurchaser by
‘means of which he may turn against former sellers
"omisso medido” (vide aubry et Rau, Vol. V, pora. 355;
Lourent, Vol. 24, No. 22%; Plenilol et H.pert; Vol. X
para. 104), beecauss the immediste auther transfers oo,
the person claiming undezr him, together with the thing,
all the detions which may belong to-him apaingt third
yarties with regard to the thing itpelif, - ”

In both canes, whether the direet or indirect
actlon ig exercised, 1t is necsssary that those, whoes
rights the purchaser cliims to ecxereise, have actually
such rights. If one of the sellers has necquired ths
thing on a gratultous title the netion can only be
exerclsed against him, and i1t cannot be sxercised
ngainst the person under whom he claims, because ha
himself has no such right, i.e. he cannot exercisc the
action for warranty.

Conditions in order that the obligation of Warranty
MOy orisse

’ I. A molestation or an eviction,

1L, Suoh molestation or evioctlion must have n cause
anterior to the sale, .
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1. A molestatien must .¢ of right, and Af it is. of
fact it must b2 ncecompunied by A eluin to = FALE Seri
mMolestutions of fact do not deprive nor threaten to
deprive the purchasér of the owiership or oi wny other
rizht over the thing; they Qo not presuppose a right
in the persen who iz tlie cause ol sunh molestntion, and
therefore they do not presuppose a vice or defect in
the ovmership of the purcheior. Eviclkion means Lo
deprive the purchaser of ths thinr aeguired by him, op
of some right over it, by means of & lowsult: UVevincere
est aliquid vincendo afferre". It may take any of the
Tollowinyg Torms:—~ .

1) The total or partisl 1css of the thing in fores
of an Yactio reivendlcatoria" or "Rypothcearia®: this
1s evietion in the etrict sense of the woxd. C

il) The 1nss'9f an active servitude, beccusc o
servitude is a right inherent in the thing, and juriei-
cally it 1s regarded as a part of. the property. .

iii) The denlaration .of the subjection of the thing
to a possive servitude or -to a burthen not SXDRLE

in the contract, Lecause this constitutes a dinanution
-of the ownership of the thing. '

iv) The,véluntmryirelinquishment of the thing mede
by the possessor who is threatened with an "anctio
hypothecaria",

v) The payment of debi for which the tenement i
hypotrnecated mads by the possessor in order to uvoid
expropristion or relinquishment.

vi) The payment of a sum of moncy in order to avoid
eviction (Seetion 1471). fThis supposes that o com-
promise hes been orrived at by the purchaser - sued by
an "actio hypothezaria" or "veivendisntorie! - wnd the
plaintiff, by which 1he latter, in view of the sam ol
to him, is to desist Tfrom such sctions., »

vii) A judgeinent afgainst the purchnser who hes oxep—
cised the "relvendiarstio" agninst the possessor of the
thing.

2. The warranty which 1s duc by the seller to the
purchaser is 1imited to the evictions which have for
their cause something anterior to the sale, i.e, which
result from a right acqguired by a third pariy before
the sele: "ouctor", i.e. "venditor ex his cousis tantum
sno oprdine tenetur quaé ex precedentli tempore causam

-
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evietionis parant" {Const. Unlew, C~4. "De periculn et
comeds rei venditam et tradituae"), because 1t ic only
then that evictirn may be snid to be due te a defect
Ir the right, of the seller tor whieh he ig responsible.
An excaption to this rule is the casze in whieh the
causs of evietion, though posterier to sdle, proceeds

Trom an act of the seller himrelf, sush as e.g. if after

having sold something 1.0 “A" %# makes @ successlve sale
to "B" who is the first %0 huave Lls title registered.

No other vondition is necesgary to glve risa tn
this warranty and in partisular an express agreement
1s not necessury, because in nur Law *the obligation of
warrenty 1s a natural effect »f sale.

Divieibility or Indivieibility of the rbligatlion of
warranty in case of seversl sellers ¢r heirs of
- the seller. :

As to the nbligation of rsturning the price and of
Imaking good the damage into which the obligation of
warranty 1s chenged in case of eviction, it is comenly
held that it is divisible because. the price and the
damages are, by their very nature, -divisible. The ‘
queetion of divisibility or otherwlss of the obligaticn
may arise with regard to the warranty for one’'s own
acts, i.e. the obligation in esch of the sellexrs or
neirs of the seller of abstaining from causing eny
nolestation to the purchaser. Thuas in CaSe O.person
has s0ld a "res aliena" and has left five heirs, gone
of whom is the owner of the thing sold, isWhis abliga-—
tion to the warranty for one's own scte limited to iLhe
£fifth part of what he inherits or is it indivisible ¢
Helineo, Pothler, Trapleng ond Laropbiers are in favewr
o divipgibility off the thing. Now-a-durs the Prevalent
opinien is in favour of indivisivility tecause the uct
is negutive —- not to moleést the purchdser —- mnd ie
therefore indivisible.

Special rules established for gpecisl sases of
evigpFion.

l. 1In case of Total Eviction.

2. In ouse nf Partial Bviction.

3. In caose of loes of an octive servitude.

L. In nase ol subjection of the tenement to a
pessive servitude or to a burthen not expressed in the

eoniract.

1. Total eviction. The obligations which total
evicticn gives risc to agalnst the seller, as an effent
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of the waprranty, ore governed by the.following lezal
rules, which apply in defect ol agreement to the con-
trory betwcen the parties:i- » ‘

n) The seller is bound to ratirn the price (Section
1463). This is conformaple to the general rules which
govern the effects of the vovrenty, bgcause as socn 48 o
there is evietion the prics becomzs an Yindebitum"
which has been paid. fThée reutiiution of the price,
therefore, takes placé independently of any netion ¢f
reimbursement of damages or non-performance on the part
of the seller. C ’

It is therefore generally admitted that the pur-
ohaser has the right to claim bock the price not only
from the seller but also from-the anssignee of the seller
to whom the purchaser may have paid it. It may also
be claimed from the creditors of the seller whom thae
purchaser may have been delegnted to.pday, and whom he
sctunlly paid, begause in any. case in which there 1s
cvietion, the payment of the price is an "indeblitum'.
The whole.price must be returned.without any reduction
whatgoever, even though at the tine of eviction the
thing has decrgased in value ond substantially dotsr-
iornted, either through "force majeure" or even through
the fault or negligence of the purchaser (Bection 1463%),
because, in any case, it still remains brue thut thu
entire price hns been paid "sine cunusa" ord morsovor
hecsuse it 1s not the seller who sustolns such duter-
iorations but the person who.is the cause of. eviction.
The purchnser may sonetimes be bound to indemnify the
plaintiff in the Muctio reivendicatoria® or the hypo-
theeary erreditors of the meller. It is only in casc
the purchaser hos obtoined some advantage from the
deterioration of the thing that he must render an
account of such advantages to the seller, unless this
hae alreandy been taken inioe account vis-a-vis the
plaintiff in the "reivendicatio. :

) The sellser is bound te reiurn the fruits, when
the purchaser himself 1s bound to return them to the
person who is the couse of eviction, 1.¢. in case hs
was in bad faith after the sole. If the purchaser was
in bad falth at the time of ilie sale he would have no
right to damages and interests againet the seller, and
therefore'neither to the restitution of the frults he mayr
*}nve hud to return to the plointiff in the "reivendicu-
tlo'. If the thing sold did not yleld fruits and it
did not procure any pecunlary advantage, the purchaser
in gord Toith has the right to demand from the seller
the interssts on the prlce.
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¢) ‘Yhe selier is beund to make good the damages,
which inelyde: o :

(1) The lnwra “Xpentrai of the controct and any
other lawful expenss incwrred by the burchaser in con-
nection wiith the sale. . ;

(11) The Judicial crvens . ¥iich the purchaser may
have ineurred in Lhe Jurmesrns o eviction inciuding the
expenses for giving notice ox inc puit to the pPerson
from whom he demfcs his tiiin. ‘ '

(4i1) The inecrease in valus of the thing ot the time
of eviction (Scction 1465), nowwithstanding that such
inerease had taken Plnce independenhly of the ncte of
the purchaser,

+(1v) 'The expenses whioch thelpurchascr‘may have in-

curred with regard to the thing: here We -must Ailstinguia

bethen.ncoessaryaexpenses*and repalrs (Section 14665?
"expensne utiles"” und "voluptuarias!h. It ig obvious
that the necessary expenses must- be:returned entirely
by the seller unless they were already returned by the
evictor. As to Yexpensae utiles, in the relations
between the seller and the purchaser, if the inecrease
in value which is the result of such cxpenses exceeds
the amount of expenses, the seller ig bound to return
the sum corresponding to the increase in value, because
the estate of the purchaser is diminished by this
amount; if, therefore, thes purchaser received from the
plaintify in the "reivendicutio! the lesser sum, i.e.
the amount of oxpenseas, acccedinge Lo the rules govorn-
ing the relasions between the possessor und the ovicter.
the soller remning bound for 4the Aiflerence. . In onsn
thu Inereanse in valuo 1y leza than the elpenges, the
s2ller 1s only bLound Up %o tht smownt of the incrense
in value, becauss the purchasan would alge lose the .
difference ir he were to romain tho ovner of the thing.
In both ocusus ke 4ig entitled 4o the omownt by which higs
estate ie diminicehed, viz, e lnersuse in velue, Tu
conelude, with rogerd 4o "wrnuncae atilesg", the seiler,
ag8 an effeet of the worranty, is always and only Gtoung
up to the amount of the inecgused velue.  an exception
must be made in case tig selicy was in bad faith, 1i.e.
in case he knowingly sold o pos aliena', in which nag.
L the expenses,

he is bound (Section WE6) to return all

even  the "voluptuarige!, and, therefore, alsno the "ex-
yensae utiles", even though they exceed the inecrcasc
in value. ’

AS to the "expensae voluptuariae", if the seller
18 in good faith, the burchaser has no othep right
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agninst him except that which he would have vis-a-vis
the evmer, i.e. to teke back the ilmprovements under
the well Jmowm conditions. If he is in bed falth, he
is bound to retura 2ll the Nexpensae voluptuardsa®.

Ze gggﬁgg}_ﬁiigﬁgygf e vedas ostoblished Tty law
for this ealo glntinpueanh Botuow SE0 hypotheses wcooré-
ifig to the Syenretroaang ol Cres o evicbed, 1. aceord-
ing to wasthoe Lhe pood L2t Gy of sueh importance
thot without 11 bus puroive.is woulét not have bought.
the thing, or oiherwisc. ‘ )

In the first cese the purchaser may demand the -
dissolution of the sale or dcmand the value of the purt
evicted and maintain. the sale for the rest. He may
‘demend the wolue of the part evicted, beccuse os scoa
as he is evicted he has the right to the restitution
of the norresponding price,.nnd.mmy;demnnd.tne dlseo~
lution‘ofAtha,contrnathqn.the ground of vine of consunt.
The term for the dissolution of the sale is of cnc
yoar from esviction and it runs slsce against ahbsontecs,
minors, married women .and interdicted persons iT they
claim under & seller with-regmrd to whom prescription
. is not suzpended (Section 14 7)e ;

In case the purchager prefers not to dissclve the
snle but to demand the value of the part eviected, such
value is determined (Section 1468) nct in properiicn
40 the totnl price of the sole, but in accordance with
a wvaluation regard hHeing hod to the time of avicticn,
irrespective of any ineraase or dscrenss in the value
of the thing sold. ’ :

In ease Bhe volues hao danreenasd the purchasger
wiil rot recelve w propoestlanets port of the pries,
Bust o losscer BUN, wiisnt 1a cozae of total aviction
the entire price is anwoye setuned. It is AifTicult
to justify this difTerence, ouory et Rau pive this
reason (Vol. ¥V, pnra. 305, Nute l;): 1n omse of toinl
eviotion the whole piice must be roturned because 1t
ip en “indebitum'; but in oound o¥ partial eviction, ns
the sale 1s not without onprzow nopr the price withool
cause, whal 18 due to bLne wawreiaserr 1s not due on Tne
ground that it is an Mindelitum¥, but es a reimburse-

© ment of domagess

This lagt rule, for similar reasons, appliss to

, the second hypothesis foreseen by the low.

L0588 of an active gservitude declared in the

:)n 05 L
contrnct. This caso is omittea by law, but doctrine —

+
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and jurisprudence regerd it as aguivalent to partial

~eviction and the seme rules are appliecble, hacauss o

e

active servitude is o part of ownership. It is hardly
nscessary to say that in order thit the werranty rnoy
toke ploce, 1t 15 necessary that the servitude be de-
clered in the contract, because servitudes are not
presunid. ‘ - )

L. Pubjieetivi ne o pasaive sepvitude or burthen not
duclored in e walsiets Lo Romon Lew Bhis case wOs
Togardol s pimalur 10 the cuse of o latent defeet, and
it was therefovre subjezcted to the Yactiones redhibito-
riae" or "estimutorime'. In modern legislaticns the
principle has prevoiled that this is alse a cease of
partlsl- eviction, because such o subjecticn implics o
decrenss Iin the rights which iogether make up ownership.

The condition in order that the warranly mey angly
to this case is that tho servitude or burthens bo noth
deelered in the contract; if they are, the. purchasor
would be accepting them willingly. The same thing may
be sald if he was aware of their existence. It is
therefore necessary in the casc. of o serviiude, that
it be not opparent, because 1f it is, the law prezuans
that the purchaser was cware of i+ Dbecnuse no "bonus
paterfamilias™ buys a tenement without vielting it.

. If these conditlions concur, in case the servituds
is of such impertanece thaot the purchoscr would not have
bourht the tenement hud he been aware of it, he may
demand either the dissolution of the contract (on the
ground of vice of consont) or compensotion which will
conglist in on eguivalent to the servitudc according to

C o valugtion made by experts at the time of cviction.

If the servitude is not of such sn impertance or it io
the ease of o burthen, the puvcheser, according to the
gencedlrulez laid down in Scetlon 1459 hus the righl
to have the danuges made good.

The warranty for this cause dows not toks plaee in
sales by ouetlon, because in judicial sules the property
o' the debtor is sold "tale e qualeY. The objeat of
this rlle ie to provent judieilt)l salea by zuetion whiah,
as o rule, involve conziderable expensos, from being
annulled on account of servitude or o burthen which i
be found to =xist in the tenement after the compleiicsn
of the judicinl suale,

Legal servitudes, ws a rule, do not give rise Lo
thie warranty, becounae girictly speaking thuy nre not
cervitudes but natural limit:%tfons inherent in iie
evnurship of contipguous tenements.

I N I EN - . I O . -
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section AL7O @ ber dealing witih this ffﬁﬂlﬁtQR?Hﬁ
of cviction pives us the ncaning of thepclnuse foae
and exempt Trom any burdon or servizude®, or BRy other
clauce corregponding to the "npy;@usanximus“ of thgb
Remans. This clause had a spocinl ellech wcocrding to
former jurisprudence, uhden hang bBeoan erocarved by tho
wregont lavpe. The purechascer ooy doertn e dissolutioen
Ef the contract or on indosrity dn o G Yy Bervi-
pude G Baadsn Dah memnliode( YIS masand, it the
celler Qoon nob put an end to thone X% fo indifferent
wheiher the servivids ic appareut cr lneun 1o the pur-
chnser at the time of the sale or net,. uweecause. it o
held that by weens of Bhis clanss Uiy seldor wartad v
assumne the obligaticn of discharging Lhe Luenedoail Deon
any servitude or bturden in order to be able te rve it
to the punrchacer Yiibero e Lranno". LT, nowever, it
»esults nlearly that it was the intention of whue partisen
not to include such burdens or servitudés in the pro-
mise of warranty, the warranty does nok apply to sucn
wurdens or servitudes. ' o

These rules, relating to the warrauby apsinst
eviction, which are catablished by law may bYe modified
vy acreement (Seetion 1Y60), i.e. the elfects of the
warroanty may bPe either extendecd or rostrlieted. In onse,
then, the purchaser hug avoided eviction by mewns of
the pryment of 2 sum of money, or in ecusc he pays the
debt .in order te oveld evictlon, thwe vender may aveid
A1l the senuscynonces of the warrmniy dy roturning to tiw
purshager the sium prid, togsther with the interest on
such sum ond @il the cexpeases ineurrod by Whe purchzser,

Cugsation of the Ghlleation of Wepranly usninst
Vi tiena . ) D '
»

1., The oblipution does not hoxd gond 1L Lk
aprecment whien gxcludes the worsoniy, Soonuss 16 in o
ratural ol not an sssential erlifant of sale.s i
gtrnding the gensral hemos In which ®USE @pUoChent iy
have hecn concedlvoed, it does nod exbmpt The seller auvin
{ne restitution of the price in onoe of eviotlen, bo-
rnusy tuch restitution iz one on o title of Yindoibiioed,
anlees o contvary hes hooi i easly el ULk,
vocause thore 1s nothing o ppesanlb Lbs JUARR LW $3 5 AR
agsuning the risk of uviuiien or Dron o lng B, Lo
1ity in faveur of the scliczr.

LS S

Boreover, the agreensnt of not giving warewty

"does not exenpl the seller from ithe warranty against

1hat evietion which ruesults from his own acts, whetler
it be previous (e.g. constituticn of w hypothoc wnd i
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relative regictration bolursc the repisiration of the
snle) or pesterior (Gep. rmnulient of his own title cn
the ground of vice of consent) bto ths sale; veenuse I
the vender could, in virtus of suech apreemont, causo
sviclion Ly his own nats, he world be in a pouition

Lo datraud the purelasase vopy chazily, Mds rule is
therainee ro ahosoluts that the conlrary conet ba pgreed
upen {Secticn 2461 ).

2. e wanraatys oo yoathor Lk ralative action of
the puraiineer, occasoes by prozerdpiiony tha torm igs as
o rile, o two years whiiech runs e Vhe dny oin which
the julgement of evdetinn Toserns Venn i fonig® Ble

el
AL L arin-

cause "eontra non valenton LU o oy
tio". The term is rather shopt beeause bLhu paecnoeop
cannot leave In suspense for o long tiine the relnsien
which has arisen petween him and the sellep by eliteg
vf eviection. Nay, there is a case; l.e. in ecane oi
partial eviection when the part evicted is of such
Importonce that without it the purchessr would not - nave
bought the thing, when the term for the diesclution

of the contract it one year. This term runs arainst
interdicted persons, insone parsons, minors wnd mareled
vonen when they elaim wunder a wvurchuser with rerard o
whom preseription is not suspended.

3« Any oblipation of tha seller wpich arisesz from thrn
warranty ceases threupgh the frult of the parahinger AL
ae hng wllowed a sentulice to be passged apninst him
witheut calling the seller in the suit, if the latter
con show thot he ecould huve broupght fopward sirficlent
pleas to ovoeid eviction and whiclh were not elleged by
the purchaser (Beetion 1472). : o ,

2

() Varranty amainst Latent Defects,

This worranty takes place when the thing bought
and dslivered is found to be aflect.sd by such vices or
defects which render it unsuitable for the use to
whiclh 1t is destined or which reduce its value: in
virtud of this werranty, the zellep in mewrerable for
gusie dofects townrds tha e Dt it hay i

selve the contract LY i TN T g e
demand the equivalent by TR TR D PO PR

Ygquanti minorig",

It moy secm thot when the thing has such dufuety
there is o vice of eccnsent thwouph error on B auly-
stantiel gqualitiea of the thing, mnd that, therefors,
the rules relative to the mullity of ecoutrnsbo one oL

ground of vice of conserch oliowld RPRLY.  fut L

Page 566,/
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histerical development o1 the law has elaooraled certaln
rules proper to sale (and, according to tiw majority of
writers, also to other contriaecte wiiah transfer cunar-
ship). When the mistake poluten o enriain defests
which comply with 2ertain pperelsdcd acrdivions, tho
prrceheser has an astlon pabjontod o Suasiianlar acndl-
tlons and hnving sposicl affectle ¢iffowsil fvom those

of the scetion Tor mllity on Lhe {traxand of error or of

non-pertormancy ol bhe obligsution of el ivery.

1L The enng of
Uoezsiadn this

.y

SN nnd

o
A

.
Ly
2

Thcré ave hintorlesl ronscres, ng
the warranty of puuaw PRIV R A R LA

the "edictum curils" vhich rugujg{;dhﬁi"'ctx
cbligation of revealins the defects to thm*puﬂ Led,
faciant emptores quid morbi vitiive cuiguec sit, ct~£;;9ﬂ

distinction. In koman Loy thu-iﬁ

had imposed on the sellers of slaves and-*; Dleid o Lo
crder to prevent fraud: "guod mancipis vendunt el
enim causis judiaium dablmus® (D. De Aod. Hdicto, Tif.1)

The conditions whish are required to Jive rige to
thits warraity avei- , .

1. The seéricusness of the vice,
2, The vice mast be latent, ‘ »
3« ke vice must exist at the time of the szale,
1. The defeet must be guch as either to render the
thing wisuitable for the use to which it is destined or
to dimlpish its value to such on oxtent that the pur-
chaser, hod he heen aware ot it, would not hove bought,
it or would huve bought it at a lower price. I ik
agefect is not serious, the purchaser nas no legal remedy .
tecause insignificant defects are tolerated. '
2. The defect must be latent (Seetion 1474) end non-
apparent (Scetion 1475). The peascn is that, if thke
viece wus apparent,. the purchaser has either noticea i4
cr could hove noticed it., If he hag noticed it, he will
have takan 1t into aceount in agreeins to the pric
2nd if' he has not notised 14 but CONLd Jwivs: deac
should cnly blama his nomlizonee. in ULt wr
Was buyirng. the degees o onpo whien 5. ;
exclude the warraniy is doduesd From LI Woethe of o
tien 1475, i.e. the vice iy appzrent when the prachasip
cculd have discovercd it by himselfs This shows Lias
it 1s not necessary that the defect be such that the
purchaser may notice it at fipst eight, but it is
enough if he could have diszovered 1t without the haolyp
cf others. In case of goods orwarded from one traie
centre to another, though the defects become apparent,

B LA 1
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on arrival, thoy were in reality hidden to ths pur-

chnaser on their dvp_rtu;w and during the voympioe, ared,
the el'ora, he is entitled with rocard to euecl delsciuna
to the exerciss of the Muetlo redlibitoria (vido av .
70, Italian Comaereciml ode).

3. The vicexnush exlst ot the time of the yole,
becuase I the seller dslivers to the pupshaser a this
wiilch at the time of the s;:.lu wan umaffacted by viee,
he would Ee performing ids obligation: the sale is

perfert, and the "n*:z:xuum“ and Yeommodun rei’ pass to

Ll yurchquurr

Theee are the only conditinng which ers roanisi
I's1 the "actio redhivitorial, wad it dos Indirie o o

. wiether the seller was aware or not of the uvwnnh.wa~

rause the oblipgation of' the warranty cpainst laluns
delects does not derive from his tad faith. But soon
knowledize or ipnorance arc lmgurtznt to determine i
effects of the wurrunty.

Effects of the Werranty.

In ense there is a latent defeat the purchaser iy

ovoid the damage in two ways: he may return the thing
and have the price back, or kecp the thing and cleim
back a part of the price squivalent to the delfect, i.-.

" to the reduction in value of the thing:, In vhe firsi

case his actlon is colled "kedhibitoria': "rednibors
est facers vendltor quod habuerit et quia reddendo id
circo.redhibitio est appellata quasi redditic! (Dig.
loc. cite). 1In the seoond case it is known as Presbi-
matorle" or "quontil minoris", bgcuase it tends to
¢stablish gt what lower prise the .purchaser would linv.:
purchased the thing, and in order to do ge, it iy
heeessnary to establish by how much the estimated valu .
of the thing excceded the real value, ’

Both actions were introduced by the '"Haictwe:
hedilitium’, in which the nhoire betwoen the tvo
actions waes attributed to the purchuser only in asuge
the defect was so grave thal the buwchas@., hﬁd e
heen pware of 1t, would Dol Fave Boggid W o

iy prdao hecouse It vl omiy G Liihe o Gheol he

coL.Ja exereise the "Redhibitoidia".  du eowo tioe
was not 80 serious he could cnly pxereloe vhe Mo
matoria®.

In modern legislations the principle provails b -
the purchaser must bz the judge of what sudts ldam b

rage 568./
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and the "wetic redhibiteria’ is artrivuted t-::him oven
in coise ho weuld have bowght the Shdng at o lowsr price:

so thut he moy chonus Loetween *Lm., Loy ._U‘tj.ﬂl-.:. in vl
EASES. :

It has twen constontly held by jurdsts that the
choler between tho two cationg doda not beecome irrevo-
cables Tor the sieple Pnwet thay Whie purchnser has in-
stitated ono of Sae e, besugsy Be oy abasden tho
achicy which bo sy Bnso inetiyutsd, wnd resort to the
othe l"g\,(:‘. D, a5 et os 1

vhe Tirnt one hns rnwi beon
cecopled Ty Lne Gourt oxr by bl eoller.

If the thing bought is aficoted br cevornl Iatan
defcets, the M"aestimatoria’ may bBo insviied ,". IS Wog Th

the price may be obinined: if the purchnser chowuans L
Trgdhibitorie" he must return thu t.hiru, bo tne ,_@_,;_;g._,-
and the latter nust return the prlce.

The restitution of the thing includes the restiinz-

tiuvn of the fruits; and the restitution of .the price

that of the interests. If the-purchaser institutes i
"aestimatoria", he keeps the things and has a right Lo
o2 reduction . of .the price, i.e. the price is reduced to
what he would have paid for the. thing had he Leen awarc
of the defects, Such reduction is detemained by the
Court on a vnluation mude by experts (Scetion 1477).

Mczreover, the seller who wae nware of the vice
is bound to make pood the damages which the Dpurelinses
may have sustalned; if he was unawars, he is not bowil
for the dunoges cxcept for the exponses of the sale.

Ccosoution o this U'l"-l:i.rr*stiu‘n.

This ubl ipntion ceoases:i—

1. By agreemont to the contrc.ry, the efi'vets of
which are subjected to the eondition that the dei'zot
wns wiknown to Llhe selior.  In facd 12 he wes avare of
ity ha would be commliiivg an abiooss of Toand Ly
gripuiatilngg sach ageaouaii

be By the extinctive pruocoiioLicw o v
tioned metions. In cnse of dmpovableu, ths b
preseription is of one yeéar from the contrist; in owoe
of movables it is of once montiy from &delivery. The
terms are so0 brief beeguse it i convenient to ;.,unl—-
tein s soon as pogsible the cxistance of the delfee
and ¢specially the condition that the defecs m{:mtud
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at ths Limo of the dale. It way heppren that the delfoes
could net have.Leon noticed at the time of the sale nr
of delivery; in sush a case the ahove terms begin to
run from the day in which the purchaser could have
tecom? aware of the vice. The general rule, with
regard to sale, that the term s azninay absentees,
interdicted persons, minors and marcied women, if they
claim under a purechasep against whom prescription is
nnt suspended, applies hera (Sections 1481 and 1457).
It is necessary that the thing has perishsd exclusively
by aceident, because if it has perished owing to its
defects, the soller ig answerable for such loss (Section
1480). If the mction has been inztituted the purchascr
has & vasted right which holds good notwithstanding

the subsequent destruction of the thing, even though
through accident.- '

3. The obligation of warranty against hidden deients
does not apply.to judicial sales by auction (Sectio:
1482) because in- these sales the: goods are sold “tali

e quali',

With regard to the term fopr the exercise of such
actions we muet add ‘that it is generally considered as
e term of forfeiture and not of Prescription, conse-
quently there is no possibility of interruption and the
defect cannot be pleaded by vay of exception but it
murt be brought forward by way of an action.

DivisilLility or otherwiss af the "detio Redhibitoria".

TLis guestion urises in casc of roncourse of
several rellers or heirs of the seller, or of several
purchascrs or heirs of the purchaser. If the action
is divisible and there are several purchasers, each of
. them would be entitled to exercise thu "actio redhibi-
¥ torde" for his share and return his part of the thing
., in order to receive his part of the price. IFf, on the
Ceontrary, it is indivisible, all the purchasers would
have to cxerclse it for the vhole, if they are of one
mind; and ir one of them wants to return the thinjg in
order to rencive the prire, whilst the olhcrs do not wnni
te aveil themselves of such n#ctlon, he would havs +to
place himself in guech a position as to be avle to relarn
&y the whole.

This question is not contsmplated by cny Code.
Ulpian, however,: in his comaentary on the "mdictum
Aedilitium” (Pr. 31, par. 1, D. B. 21, T. 1), distingulsl
‘o8 according to whether the gale of the things wus nirnie

N ) e 1 I
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by parte or not, in which latter case the action is iv
divisinlae. "21 quasi plures rei fusrunt vaudltoremr‘
eingulls in solidum, si tocmen partes emptat a singulls
recte dicltur alveri guldem posse redhiborl, cum ~) e
muidom agl guoantd minordis: item si plures singua. purt
eb uno emant, tunc pro parte quicque eorum exverictur;
sed al 1n solidun emont, unusquisoue in solidum redhi-
vuit”. .

Bui though the Codes have not contemplated this
indivieibility properly so called, they have foreseen
anothsr similar question, which takes place in case
several things are sold Some of which ore affected by
¢ latent defect. Hection 1,78 solves the question
according to whether one of the things would have Bveen
gold or bought without the other: in caose the answer
is negative, l.e. the seller would not have sold, und
the purchaser would not have bought one only of the
things, the purchaser will have to exercise the anctlinn
with regard to all the things and return all thne thing
to the seller, because he must replace him in the suame
position in which he would have been had he not ‘con-
‘tracted at all. If, on the contrary, the two things
were independent, from one another, in the sense that
one of the things couwld hawe been sold or bought with-
out the other, the action must be limited to that thing
which 1s défeetive. : :

The only condition which is required for the appld
cation of thls rvle, and especially for that of the
Tirst one, iz that all the things were sold by means o:
the same contract, wnilst the wnity or otherwise of in
price is immeterial. ‘fTherefore, supposing that it ba
shovn that the things gold are cormected with .one
another, there is indivisibility notwithstanding that
there is a midtiplicity of prices; on the contrary, in
casc that the things scld are not connected with onw
anether, then, notwithstanding that the price he ondg,

- there is no indivisibility and %he price of the defent-

ive thing, with regurd to which the "ectio redhibiteris
is excreised, is determined in proportion to the whole.

D, Oblirations of the Purchaser.
His obligntinus are te

l. 7o poy the prine.

2. o pay, in certain cases, the interest on the
price.

3. To recelve the thing bought.

L. To poy the expenses of the eale,

Pege 571.7
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primis previwa-.." (Fo. 1,
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1. %o pay lie wrlos, priveiun) enilimption off
the povenaser 1o kel of paying ihe priee.  "Wenluah
autent in hoo judindio (wetilo wonditi) indeaneripte: in
w20, 0. 1 mesloniuiug

Ll |
s
¥

3

empti ¢t vencitl).

mb. = 1T the time and pleen
ara L, wet, bhe npeoonond mast bhe
obgoresd; 30 nolhdeg Lo Been agpesd apon, the prico
must ve opeid at bhe Wioe md plaes whoere the thing 1s
deliveruwie Mg muds 1l not conforrgble to the general

prinsinles with reopeord to the poyaont of a debt which

cengliots in wmoney, whnloh necording Lo Beetion 1202

must be eleekud ak th: resldensce of the creditor. 'Phe
reagon Tor this exception is e necessity that the
delivery of the tlhiing and the payment of the price
should take place at the same  time. Delivery and pay-
ment must be effected In soeh a woy that the one be not
gepnrated from the other by time: it fallows, thorefors:,
that they sust oleo be effested in the same ploce,

becuwane idontity of time is not possible wvitvhout identis -

of ploce ond vite verso,

for salfepuarding the interests of Loth parties: the
seller ie net bound te trust ths purchaser, ner is the
latter bound to trust the former.

whe two transactions must te made ot the sawes tias
2 «
o4 A -

Thias »2ale, d.6. that payment and delivery mast
tols pince ah the same timn, hrines cbout another

cesteoption vo the prateral rulee governing ovldipations,

i case the cole iu Your dle! ws.well; wul, since selo
is subiort O thin gpoelal rale, 1.0 ths price most

iz priel nh fnw namy tine ot which 1he thing d6 doli-
vered, L7 G oeale i3 Yex AlaV, though ne ferm bor e
seoeoed pen Lo Lhs poagwent oX the price, the pupshas:

aaruiet Tw compsnllad o poy bweiore tho thing deo deldsa e

On the contrary, in eage & term hos been oyrread
upon for the ejmest ol thes price, bt net for thy
dedivery, the colivery w Vi alleeted Lamediately
ana the2 snle is o ciwe kioun os "on erpeditn?,
Yanoune The aoklor fnwiha tho gooehaser, delivers Lo

B drmeediosely «nd coocdla 2o Lhoe payment of the

i

priec after the expiralion ol the term.

b4

The rule that poyoent is Lo be made 2t tho ploaso
of tne dslivery cof the thing dees not hold good el
ever thore is o Jdisconnaction botveen delivery and
payment gueh as in suloen on eradit, or when v pried
pust bo phid not to the seller but to w tidrd pariy.

- i o P [ r - r ro r : : : ‘ - -




AT
A

i

g
7
s
21
It
[

PR
T

A

S

)

Af noen nn the torm £ 09 CIpdmes, oy L nouen
pheps L ne Tewa, i Honaicgy Yo Lhidng, Le 0V adioogan?,
ihe purchancr st puy the y-.&.‘im‘:g‘ 20t b hag the i i,
to suspand jamaont (Eecticn lhﬁ?; 1T Y is melosdved by
oo "aetic roivondinatorin’ or "hypothasavria er olliar
sinckdoor aoddong cr han poneeniohle preands Lo Corgs maeh
meloctabions. g oy Lhis right, whanever bhers Lo such
dapper: 52ttt astenl of Dellys compallad toe pey lhe
pedey vivien, 10 jedd, esuld only oo cladmed bosk by
eimdreicing Lle aetion for warrenty, in case of uvietien
N g reloss paymend o Thils moons of seenrlily vas
knewi: nldo to the Roquns (Fo. 1, pap. L, D Do poric,
et ocom. rel venditae). : "

The rlght 1o suspend puyment lasts ah dlong as the
gpeller hng not pubk en end to the molegtotions Or Iomovisd
‘the causes for which they may bre Tearod. @e7. Ly dica-
choprping the tenement from the hypothee whiceh ig o
sufficient motive for the purchaser to fewur the "rolio
hypothecaria,s This ripght is denied in ihe TFoliowing
CLENS I~ ,

{a) If there has been an agroemant betwesn tie Bellsr
and the purchiser to the effect tiuh the price smst Le
pald netmithzt:nding any molestation (Seetion 14A7).
This amounis to o pesmweiotion to this security on the
part of the purrhaszer,

{(b) I thera has been an egreament, which exempts
the seller ivan the warranty entirely, i.c. also from
the ebiigation of returning the price in etz of
eviction.  §ho toxt of the iaw doos net mente&aplube
“his ease, vut the guspension of payment, in ibis case,
2o AN no way ve duetilied, .

(c) If the sellsr pives n seourity for the restitu-
tien of the price in cnze of evietion (Seetion 1487).
he seller, by mesns of this "eoutio!, obtains the
peneflt of belng cnititled to make use of the capital,
i.2. of the price of the gale, without ny doemors ha-
ing ceused to the purchager, vho iz ef1zctively samarned.

2 Te poy, in lhe fellowing cnsss, the intorests
en_the pricei— (o) 1In ecoee ol agrémment to Lhos

FLTons —~— and the intercste ore then known us BOnVel-
tienal cr Ly cgroensnt, T

() 7+ the thing rold und deliverwd ylelds fruits

?]
oy Gther prifite, nolulbhstonding that,  for my cuousy

- gven aeccldenial —~-= 1 may not have prodiced nny.




Sdnen Lrom the duwy of the mole e endorment of the
tring valeangs L. ihe pPruechnser and the thing is capabls
of ylelding fraits, if 18 just thot the enjoyaent of
the price chrild Yeluhyr from the same day to the seller.
These inuverests run Lrom the day of bhe delivery (Rec-
tion M484), and thin without ihe necessity oi n fudiecial
intimation. Delivesy here scans, gscecording to Loanrent,
Pacificl Huzzoni and cther cemmentators un Lhe Frecch
ond Itadian Civil Oodon, the moment in whien the enijoy-
mnent of ithe thing belonps to the purrchaszer, oand, thero-
Tore, the dey o the gnle: Plandel ob Lipert tewcsh that
delivery must bo tuken in its proper meaning, - eepuse
it may happen that there hoas been a term for delivery
and, therefore, an agrecment with regord te the advan-—
tages of the frults aud interssts: if, then, there ina
Ao term, the seller may olwgys call ths puechasor Lo
receive the thing and cause the interests to start run-
ningr. :

(¢) 1In cuse of delay on the pard of' the purchapsr in
puying the priee, even thowth the thing dess nol producs
fruits or other profits. . The burechassr sany he put in
“riora¥, for this object, either by wmesns of an intiaa-
tion to pay, or in cnse of n movable thing and the
purchaser is in delay in receiving the thiug, by an
intimotion to recelve the thing (Section 148L). fhe
form of this intimation is the ususl one: it must be
- ngde by o judiciel net, ond the seller, in nase of
dllatory intercets, need not show that he has sustained
eny dsmage, hoeoasec money Ls always Yin potentia pro-.
xima' of ywrodveius Crudts. These intercstz pun from
the day in wiiah the intimation is gerved; ol they mra
dus 4t 5T dn all casés indistinctly, saving any aapas-
ment to e conteary (Becticn L), The ruales of
Civil Law, da the matter of sale, npply sise Lo con-
mercisl pnles, in cutlfuormity witii the penctal rales
which govern carmercial obligationsz, md itherefore in
eage of commerclel rodes the dntercszt L2 ot € and runs
"ipso Jure!" (Soctions 11L2 wnd 2103).

It ds true that Secetic: W48h does not nmuke ay
distinetlon Letwern clvil wud comereinl sales: it hos,
however, Lacn dosided that 44 45 notl pousilde thnt by
meane of thase oendos, Laid dowre in the title on sale,
the logislater wanted Lo derogul: Lo tia general rales
laid dovn dn Bcctluas 1182 and 1157 wisth regard to
. ecmercial tronesctiong, thus not 2pplying these rules
to sale which is the mngt freaguent scimercianl trong-
actien (Cowmsrveinl Court, 22.1.1901, in re Apup Vs.
Tabong, Vol. AVIII, puet III, page 11)).

Pape 574./

i r 7 r r : : - - : - : - ’ - :
N N N I BN B I I IS I B B B B B B B e

i
-l e .




- 574 -

The Interestn are nat @ue in case Lnn Lnabha pa
hags stipulated & tarm for ths payment of ‘B prica,
unleas the contrary has besn agraed updn. Ot this
does not ¥ake plarce in case of & tepn nf gracn granted
spontaneously by the vendcr, who 1s nnt bresuned teo
have rencunced tn his rights, to demand the interest,
However, the controary will taka place 11 the tenmn of
grace has bren granted by the seller on a title of
legacy,; because in this case it 1s the elfect o the
1iveraliiy of the tastantor which the legislintor, follow-

~ing the tosshing or Pothier, interprets in thig way,
i.e. in favour of the purchaser.

The interests asre still dus, in sny of the three
oases mentloned abovs, uotvithetanding that the suspen-
slon of the.payment.of ths price be jJustified in terme
of Section 1487, because ctherwime the purchaser would
have in his possession both the thing and the price.

He may in this case exeompt himself from the obligatien
of paying the interests by depoeiting the price under
the euthority of the Court.

3s 'Zo_receiws the thing bought. The purchaser is
bound to receive the thing, Dbecause, as the s8ller ig
the debtor of its delivery and, therefore, of tne
custady of the thing until the delivery, he has an
interest in -discharging himself from such debts and
responsibilities. ‘The‘purcnaser,must, theref'sre, pre-
sent himself to receive the thing at the time andg blacse
where the dellvery must be ‘effected angd offer, at the
same time, the price, unless the sale 18 on credit,
He is 1iahle fop non~-performance if he fails to do so:
and he exposds himself to the relative consequencea
and cspecially to the dlssolution of the sale. The
geller wmay, in this case, elther oompel the purchaser
to exccute the contract by suing him for the payument -
of the price and the reception of the thing, snd if he
does not receive it the saller may, on his demand, be
authorized by the Court to deposit the thing on behrlf
and at the rigk of the purchaser; or he may avail him-
self, in certain cases, of the "pactum commissorium
tacitum", with whioch we shall deal at the end of this
treatise.

L. To pay the expenses of the sale. This rule is
modified with regard to the fee for brokersage and with

"regard to the experts and other Persona entrusted with

the determination of the price which must be borne

“equaelly by both purchasor and seller. ‘It-ds hardly

necessary to say that it is lawful for the parties to

derogate from these rules,
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The leginlator here dsterminns tho fee fop broker-
age: An defunt of agreswsni to the contrar— between the
parties and the broker the sz ig 2% of th.: price in
case of dmovanles wnd 1% 1n enge pf movakbles. I1 ie
vseless o note that these Ceen of 1 or 2% area wayuble
for brokarage on wondition thai the sule has been con-
cluded. If ithe ools 18 not eflunted, the broker can
only obiain a sompousotion J0rrospunding to the work
done (Vol. X, €. of 4» No. L45). :

Remediees attributed o the Esaller ln eage the pur-

chaser JoGs not el orm his obillintlons of pay—.
ingz the price an& reaeiving:fﬁe thing.

L. The geller has the "nelio venditi! to obtain the
forced execution of these vbllgations, i.e. %o compel
the purchaser to pay the price apainst ihe delivery of
the thing, nnd to obtain ihe tiuthorization, in case the
purchaser insists »n not receiving the thing, to deposit
1t under the authorliy of. the Gourt on bchalf and .at the
risk of the purchaser,

2+ W¥hen he obtainu such authorizatlion the zellsp may
take the necessary steps for cbtaining tne price by
means of sale by auctlon of the thing deposited end of
Gl1l other property of the purchaser. He has, moreover,
the right to delay the dellvery of the thing until the
Payment o the price, unless +the sale is on credit. Mayr
he, finally, as 1t 1s a hilateral sontract, aveil him-
gelf of ilie “"pactum commi.esorium :tasitum! for non-
performance ? In Roman Law thig action for disselution
was not acknowledged to th. sellsr of an i-mmovable on
‘the ground that the price wus nod paids "sL venle dis-
traxlsti nec pretium enumeratum sgi aetio tibl pretii
non errorum quae desistl repetitio competit? (€od. Cont.
emptione, c. 8).

The reason 1s, accordlng to the opinlon of the
Eoman Jjurists, that the Lex Commissoria was introduced
and took place atl Luw principally in Innominate. con-
traots (“faolo ut Yaclas"), in which there was no con—
tract, ond no eguse fop clvil obligation, until one of

- the parties had executed his performence in favour of

the other. The effect of such performanoe by one of
the parties was not only that such party could conmpel.
the other to perform his obligation, but slso, in case
of non-perfommance, he sould take back what he had
glven. This was the ohject of the Lex Commissoria, nond
this was the purpose for which it waa introduced princt-
pally in guoh innominate contracts without being appli-
oable, as a rule,. to nominate contrawcts, to which class
gale belongs. .

Page 576./
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Dur law, in S8eetlon 1467, follows komnmn Law with
regard to the gals o immovudbles, where it does nvb
grant to the sellcr the right to dlssolve the conbraci
on the ground that the price 1s not paid. Mow, though
it is trus that in Rowmoan Law the "poctun coamissoriwa”
Jdid not apply te sale becouse it was a nomlnots con-
tract, and this rule had, therefore, 2 juridical reascn,
the same cannot be sald in fevour of sur law, becausa
in the eystem of ocur low the "pactwa commissorium’ is
conmon to all bilateral comtracts. The other ecodes in
fact do not-admit this excuption, so much so that both
the Code Nupoleon (1055) and the Italian Code (1511)
have sbandoned the Roman tradition and admit the "pactum
commissorium" even in sales of inmovebles. The Italien
Code contains provisions to the effect thot. the resolu-
tive conditlon, whethsr 1t be express or tocit, for non-
performance of the obligations of the purchaser in
sales of immovebles does not prejudice third parties
‘Who may have acquired rights over the immovable before
the reglstrotion of the demand of the seller for dis-
solution. Our legislator has deparied from these
general principles. because otherwiee, as.Sir A. Dingld
comments, .the.seller would be in a position to recover
the price or the thing by mesns of a privilege without
registration. ) _ '

_ Dingli guotes Troplong, in the Treatise on Sale,
pera. 620, who criticizes the French system and upholds
the traditlon followed by our legislator which protects
the good foith of third porties, who may have acquired
rights over the immovable, whilst they are unaware of
the fact. that the price haos not been paid. But the
protectlon of the rights of third parties is obtained
in a way more conformable to the general principles,

by a specisl provislon of the Italian Civil Cnde which
subjJects to publicity the demand of the seller for tie
dissolution of the sale, so that those who have no-
guired ripghts before the registration of the demand are
not prejudiced by the dissolutilon.

flth regard to movablea the Ypactum comnissorium
tacitum" for non—payment tokes plzce in favour of the
seller according to the gensral principles, except that,
vith regard to the "pactum tacitum", the law on sale
(Sectlon 1488) derogates to tae genernl rules according
to which it operates only "ufficio judicie". In the
case: foreseen in this Section, on the contrary (d.e. in
case of goods or other movahles), the dissolution of
the contract tonkes pluce "ipso jure', even though the
"resolutive condition be not expressed, if the wwchaser
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does not present himself before the expiration of' the
verm established for the delivery,., in erder to recelve
the thing, or in ense he hae pressentel himzself but did
not, at the same time, tender the price, unless a deloy

had been egrsed upon for the paynemi thereor.

The obligation of the purchaser of receiving the
thing cowid nct he hetter sancticned by loaw +han by
inflicting the dlssolutlion of the contract if he failsg
to perform his obligation or to pay the price ot that
moment: in toth cases the '"pactun cormissorium! takes

lace, and though it is tacit it produces its effects
%of course, in favour of the seller) "ipso jure", con-
trary to the general principles. If these conditions
ognciur, . and the seller avails, himself of this right, he
may regord the controct ns dissvlved: and dispose of the

-thing immediately without any suthorization of the

Court or intimation to .the purchaser, so that he may
dispose of the thins without loss .or with-the least
posgible loss, to the advantage -of Loth parties.and of
trode 1n general.” according to general principles, the
sgller has also a right. to the dameges sustained both
i1f he demands the dissolutiun of the sale and in case
he insigts in the performance of the obligution.

The law, in Sechion 1489, gives, in cose of
movables, aonother remedy tc the seller if he ia not
paid, and this coneists in the right *n tare bac)k ths
thing or prevent its sale. The conditions for the
axeroipe of this ripht are the follwhng:--

l. The thing rmust be movable.

2. That there was no delay for. payment of the price.

5+« That the thing is in posssssion of fhe purchener
and in the state in whiech 1% wan at the time
of delivery. '

1f these conditione coneur, the seller has the
right, which must be exercised within ifleen days from
delivery, to take back the thing ond prevent its sale.
Pncifici Mazzoni teachea that this action is nothing
else but the ordinary "reivendicatio" which the owner

exercises against the possegsor ol the thing: the seller,

by effect of dissolution, becomes the owner of the thing,
and when he claims 1t bnek he simply exercises the "rel-
vendicatio" which has its ususl purpose of acknowledging
the right of the plaintiff over the thing and to compel
the purchoser to return it

Eui, as thie right derives from the Code Napoleon
(1L£1.2), which, in turn, has taken it from tvadition and
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sgpacinily fres the Tonaldijge of Nolines, auw nre pother
inelined o £0IJow 1k apinior of Hho ik m:-m,"e;: Lo oof
Byl _J1_._ru...,_l.1‘-,u.‘mw.».‘-, in ‘Jj., sOnna Lhad onnad eipthh abino
aly el Lies posdosyi-o: ol Lhwe Lhilbg ruad 7.»-..-;, wh thwa
"reivendloadd ot all Lha quaPHhJﬁ' dts purseoss is singly
that of pushing Thw wailer in toy swae posltion in
which he woo Deflore v delivered the Lhdays Lo bhe onpe
ghasers By sifecl ol sale ownorshiyp pagsés o bhe
purchaser, but untll ha pays the price the seller may
refuce delivery. LI, tursting Lhae purchaser, ke dsii-
verg it without domunding the price, the law grunts
him this action in order to regein posseseion and thus
put himself in ths same position us before, ond thus
keep the possessgion of the thing until he is paid.. In
this woy it 1s posslble for him to secure the cetion
for dissoluticn cnd the forced exseution of the sale
for the exectiovn of the credit hy o priviicge ovesr the
~thing; bocause the vetion For dissoclution couldl cther-—
wise be eluded by the purchaser, who, heving the tihing
in his possession; con deliver it to third parties, and,
moreo rer, the privilepge of the. seller could nlso e
tinguished by an tllenation. of the thing made by the
purcha*er

ection 1h83 denls with the right of preventing
the reualo as ctinet from the right of toking back
the thing. In th,m respect, our legislateor hos departed
from the Oods Vapolaoon (L162) whiich attributes to the
gellay *hs rﬂtﬁu Lo zlabn the thing and prevent its
resuls, onl o an ollawﬂl tha Italian Giyil Code which
distinrmisheg one wetlon Trom the othsr.

) ALV AT of’ the Frcnuh Civril Code and
Pronech jurian - Lrns thot $hig right of prﬁvcnt—
the =onle dn pot ddfferent from the right to take
the thiupg bniz. Thv commentalors of lie Limlian Civil
Code, on ithe contriry., arpsue thot Lhe right of arevent-
ing thie resale e distiper from tnds eiphi, ad, aceord-
fayr 1o Lhom, the ditferpnce consists in this: by meenc
of .,I:n vichit to prevent{ the recals Lhe sellur may
uxfuLhiwehd achieve bhis\ purpose withoud razudning Los-
sessicn off whe thing, Jea, by seizing ib feom the pou~
geseiosn of $ha pureluigdr and patiine it wnder t%“
custbeoy o the Gowmvs, oy Ly ":qlnnuyutynh il L4 4% Ao
in e homds of o thied \warty; oy nesons of this anlion
the sollep iom: nil ogmane any renaong ity e the
cusicdy ru.f' they bhbrgr, which ds, sao the confeary, Ak
posed upcn him in nuse hne retakes posgesulon ol the
" thinge.
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gepacinily fron the focashdns of Noliresy, & ore rodimep
Inelined %o feollow 1k opiniosr of Lhn irtaapyators of
French jusdspradence:, i the senno theol ool it alins
aly atl Lhe ponwossioog: odb Lie BLihg swdd Lol o the
mpeivendicxlie" o Lho ownershlp: dis purross s cImply
thaot of pusting the exller In ths samnn sosition in
which he woo Ledlore e delivered the Lhige Lo Lhe one—
chager. By erffect ol sole owneorshlp pazses 0 bher
purchasar, but wuntll ha pays the prica the ssller may
refuce delivery. I, tursting ihe purchassr, he deli~
vere 1t without demunding ths price, the luw grunis
him this action in order to regein posseseion and thus
put himself in ths same pusition us before, snd ithus
keep the possession of the thing until he is paid.. In
this way it is poesible for him to secure the action
for dissolution end the forced exscuiion of the sale
for the exection of the credit hy o priviiege over the
. thing; bocause bthe wvetion for dissolution could cther—~
wise be eluded by the. purchaser, who, heving the thing
in his poszession, can deliver it to thira parties, and,
moreover, the privilese of the seller could nflso be
extinguished by an nilenation of the thing made by the
purchasers. '

Section 1489 deals with the right of preventing
the resale as dictinet from the right of taking baclk
the thing. In this respect, our legislator hos dcparted
from tie Cads Mapsleosn (L162) whiech attributes to the
sellev tha xoghl o 2labin the thing snd prevent its
resuls=, onad haa Jellowed the Itnlian 0ivil Code which
distinrmishes cng oetion Trom the other.

cpvpeniinee off the Fronceh Civil Code and
Fronch 0 feren agene Lhot thig right of prevent—
ing the r»eonie da not dilferent from the right to take
the shing booic,  Thoa commentators of tie Ihalian Civil
code, on ihe countrory. appsue that Lle right ol jpreévent-
ing #he resole ds distiper frowm thils right, and, accord-
npg to L} the differpnce consiste in this: By meone
of tho picht tu prevent| the rssale Lhe soller may

'1'1;‘.‘;

effectively echiceve his|purpose withoud resainingg pos-—
sesgion off Lhe thing, ita. by seizing it ©oem the pou-
gesulony o wher purchosdr and putitin: it ander tbc
cusbcay ol Hhe Couyrs, oy Ly soguesiteobiag 34 L1031 din
in tar nmmds of o third party; oy nesons of this oddon
“the sellse decp nob fsmwmae any vos,onsibility fep bhoe

custcdy of thw Llivgg, whiech is, on tue HOVED BV PR
pesed upcen him dn cuse ne retakes pesassuion of the
* thing &
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3. Apnulment and Dissolution of Salr

The contract of sale ¢an be annulled or Atpsnd rod throupgh .I
1 the causes common to a1l contract , gy~ a- «sicapacity,

Llawful object or cause, vice of Crace~’,. ",actum cominissorium" ‘
i so forth. Moreover it nay be 'n~ _Led or dissolved for ‘l
ésons which are particular to ' o law of sale =~k ~- -

A9 ananm
the sale of a "res aliena" a'.d4 the ecrerc.zz == wyg Mg
edhibitoria.s" ' .

Besides these cases wh’.::h have already been dealt there are ‘

0 cases i.e. "Retratto" - .4 Le gion which deserve special mentior |
¢ fofmer is a casuse of 11ssolution of sale, while %the latter is i

tause of rescission
4 :
) Conventional retratto or

& Retratto is of four kindg

o —

RATT O
: Redemption which can be stipulates in B
M sale and in "datio in colutum. ™

"Retratto successorio” which forms

Part of the law of
Succession and Partition.

Litigious retratto (also called Retratto Anastasizno) concern—

}gg this assi %?'ﬁf of_certain_coptpxtéﬁ'debts.

Jus offerendi “which ariscs in judicial sales of immovables.

: Up to 19 there was a fourth kind of Retratto namely L'gal

giratto, but it was abolished by Act of 19 . Actually the
ond and the third cases aforementioned are also Legal in the

guse that they emanate directly from the law .as opposed to the ,

Hlrst case which arises from contract. However, the term Legal

Metratto or re-emption was a special right granted by law to a

¥rson to assume the sale of immoveable broperty made to amother

jerson, thereby succeeding to all his rights and obligations

¥ art. 1508 now abrogated). Pre—emption Presupposed a sale or

#itio in solutum;" then the third party having the right of legal

giratto (": rebtraente V- intervened and took the purchaser's

{ce, put him out of the sale and assumed it in his stead. The

haser was called "retrattaric."

=

The right of Pre

~emption was granted by law only on the
llowing grounds: '

(a) Co—ownership ~ co-owners are those who own a thing "pro
indiviso."™ The right arose if one or more of the co-
owners sold his or their share. The law favours
consolidation ” of ownership and bre-emption in this case
terminated this co-ownership or At any rate reduced it by

diminishing the number of co-owners.

(v) Consanguinity — +this is the so-called "retratto
pentilizio.”" It was granted to

bersons related by
A 'consar guinity - to the vendor up to 12th degree, if this
ke Property sold had belonged to a common ancestor and had
B not previously been transferred to persons not descendircg
% from him.

B (e Contiguity, (Vicinanza) ~ Accordine 0 anatam  whian
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right of pre--emption vested only in the following persons
and in the followiaog order of precedence:-

(a) The owner of a contiguous tenement which was subject to
a praedial easement towards the property sold.

(v) The owner of a~ contigucus tenement enjuying & servitude
over the property snld.

(¢) The owner of an urbamn tenewent underlying in whole or ix
part to the tenement soldl.

{d ) The owner of an urban tenement overlying in whole or in-
part the tenement seld.

The purpose of this third dase was 4o .put an end to praediwl
BWeasements on to the difficulties arisiong from tenements which
uderlyed only the property of others by means of the consolidatio:
Mof the 'two proprietes ‘

5

[
LA

: The right of Pre-emption was exercisable even if the property
. iggtransferred was head on emphyteusis and in the law of Emphyteusis
-Z@there was a Right of freference which was aimed at achieving the=
feonsolidation of the " directum’ Aominium” with the "utili Adominiw

jor the consolidation of tenements. subject to the same groundr:nt .

.wn,

; Both pre-emption and Preference crvated serious restriction t-
dliberty in' effecting sales and -varions practices developed with
ithe purpose of evading them especially by effecting exchanges
jinstead of sales.” The practice of gran’iing the property in
fantichresis for 500 years instezad of transferring title became
duite common in Goro. Substantial premiums were also often
ysfenacted in order to obta'n a waiver of the-e rights.

 Consanguinity and to a lesrer extent, con%iguity or reascns

~Ja@ flor pre-emption were creating ixn:y me ¢ 47 fficuTties than advantazes:

“vofand améndment of the legal posijion hed long been overdue. On

“gidithe contrary, pre-emption on the basis of co--ownership definitely
eresented certain economic advantages. but it was decided to

“nb@sbrogate the institute entirely and in addition to pre-emption
'Jiﬁalso the right o preference in Emvhriousis which had many points
2lggof contact with pre-emption was abolisherdl.

RREN 1

2N

i

. The above is a brie!l conspectus of the institute of "Retratvo.
Ve shall now deal specifically with the Conventional retrattc or
Redemption which forms part of the Liaw of Sale . Retratto
successoric has been considered under the Taw of Partition, while
litigious retratto will be considered under Assignment.

REDEMPT.LON

Conventional retratto or Redemption is a right reserved in Hhs
Yendor's favour to re--purchase the property by returning the price
and other expenses. In this manner, the Vendor redeems the
property which he had sold to the purchaser. It is also known as
"lus luendi." '

The right of Redem:tion is a right of @ patrimonial charactér
and may be assigned by him to others both by universal and
particular title.




(&) Nature of Right — This right is a "jus in re" and,
congequently, its holder may exercise it not only
against the purchaser but also against any possessor
of the thing subject to it and, therefore, against
any successor, even though on a particular title, of
the purchaser, and even though the thing has been
transferred several times. &he person cntitled to
the right of redemption, whether he be the seller
himsslf or the assignee of the "jus luendi", may

. avail himself of this right against any possessor. -
However, with regard to redemption over movables, th=z
nature of this right must be reconciled with the
general principles which govern movables, in virtue
of which redemption over A movable thing cannot be
exercised agninst third parties, i.e. a successor of
the purchaser on a particulazx title. This seems to be
a rule proper to redemption rather than an application
of the general rules which govern movabtes: it is not
the case of the right of ownership but'of & part therof
which the seller has reserved and, therefore, it seewns
that we must not distinguish in this case between a
third party in good or bad faith..

(b) Reciprocal obligations.

1. The obligations of the "retraente" are:-

(i) the obligation of reimbursing to the "retrattario"
- the price and the expenses of the salej;

- (ii) the obligation of reimbursing to him the necessary
© and uspful expenses;

(iii) the obligation of reimbursing the interests on ths
said sums.

(iv) in case of concourse with the assignee of the "jus
: luendi" the obligation of paying to him the price nnr
expenses of the assignment.

(v) the obligation of paying the expenses of the resalc. l

{i) The reimbursement of the price and expenses of thu l
sale. — bince in the relations between "retra-ntic’
end "retrattario" the sale is dissolved,; the effaci=
of the dissolution take place, i.e. there is a ]
reciprocal restitution. The price and the expenves I
of the sale which has given causc to retratto must
be returned. This fact is important when the thing |
has formed the object of several successive sales I
for different prices: A sells to B a house foxr . !
and B sells it to C for £400 or £600. A has the
right of redemptien with regard to the first sale ‘I
and he must thcrefore pay to the "retrattarie! thu

% price of the first sale which gives rise to redcapti

4 The reimbursement of the expenses of the srle l§
: is due for the same reason, ie. the "retrattario’ |
must be put in the same position in which he would I'

have been had he never purchased the thing. On the
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"retrattario” and, therefore, the expenses incurr-@
must be borne by him, We shall sec later on that the
"retraente" must deposit the price and expenses of the
sale as a necessary condition for the validity of ti-
exercise of retratto. ’ ‘

(ii) The reimbursement of necessary and useful expenses. -

(1ii)

(iv)

The "retraente" must return to the "retrattario" .
the necessary and useful expenses incurred with regard
to the thing either by the purchaser or by his successor
in possession of the thing. This obligation takes plaszs
even though the benefits resulting from such expenses dc
not exist a2t the time of redemption for any cause what-—
soever, provided that neither the purchaser nor his
successors in possession of the thing are responsible fo
the non-existence of such benefits.. In fact, in such =2

- case even the "retraente" had such expenses been incurrs-

by him, would have lost such benefits.

In case of "impevsae utiles", the "retraente" must
refund such expenses even. though they exceed tHe amount
by which the thing has increased in vdue, because the
"retrattario", until redemption is exercised, is not =
possessor of a "res aliena" but an owner, though under
a resolutive condition. Redemption is an extraordinary
right granted and allowed by law against the purchas. 1,
but without any prcjudice to him, and, therefore, hc st
be reimbursed all that which he may have spent.

The "impensae voluptuariae" are not incduded, and
the purchaser and his successors cannot complain becrisa
they know that their right of ownership is subject to
dissolutien, and they should, therefore, abstain fron
incurring such expnonses.

Payment of interest on the said sums. —

- Thiz obligstion of the "retrioente” corresponils tgp %
obligation of the "retrattsnrio" of returning the fruiha o
the thing. These interests are due at the rate of 5.
per annum and they run in favour of the "retrattario! o
the day on which he may have paid such sums, until tl
day of the notification of the deposit of that for which

he is to be reimbursed (Section 1495). If, however,
withdrawal of such deposit by tlhie purchascr is, without
a just couse, restruined by the "retraente”, the running
of the interest continues until the day on which such
restraint ceases.

Payment of the expensoes of the resale. -

This is that act by means of which the "retrattrric”
transfers the possession of the thing to the "retraentu".
These expenses are at the charge of the latter, becruse
the "retrattario" is being deprived of the thing, and he
should not, thercfore, bear any expenses.

The obligations of the "retrattario" are;-




(11) The obligation of returning the fruits;
(ii1) The obligztion of making good’ tle dama~e in certain criy. s,

(1) The Release of the thing. -~ This re
of possession and not of owncrship, because this right
returns to the "retraente" in virtue of the retratto
exercised by him. The resale is, thérefore, a mere
"traditio" of possession which the retrattario is bhound
to make because nAs he is no longer the owner, he has nc
title for koeping possession of the thing. Until the
compléte reimbursement of all that which is due to hirnm,
however, the "retrattario" has the "jus retentionis”
(Bection 1503), o

(11) The restitution of the fruits:—
Redemption brings about the..dissolution of the ,
sele; hence the necessity of reciprocal restitution. Ths
"retrattarip"” must return the fruits received or which
could have deen received "ecum diligcentia boni patris-
familias" by the purchaser or any successor of his from
the moment of the snle which has given Tise to redemption
until the resale (Section 1494). “There are thus two
reciprocal credits between "retrattaorio" and "retracnte':
the "retrattario” is a creditor of the interests and the
"retraente" of the frujts. Therefore, the fruits which
- the "retrattario" owes to the "retraente" must te
deducted from the interests which the "retraente" owos

to the "retrattario”. But the "retrattario" has the
right to keep the fruits by renouncing to the intcre sts.
We have herc an absolute compensation and not the
ordinary one: in virtue of the latter the two reciproc-l
credits eliminate one anothor up to the amount of the
smaller credit and the other credit subsists with regard
to the excess; the "retrattario,
the amount by which the fruits cxeced the intéresbs, -5

@ kind of reward for the custody of the thing of which )
he is now buing deprived. This right of the "rotrattnrio”
is limited to the fruits received or which he could Lowv..
recieved until ths day on which the running of the :
interest cecses, and if the "retrattipio" retains thc

“thing ond receives the fruits after the running of «€n-~
sterest has ceased, i.e. after the deposit of the price
and expenses of the srle ntde Ly the "retraente, his
right of keeping the fruits does not extend to thzs.
fruits -received after such cessafion. The fruits not yot
gathered on the day. of the release belong to the "retrion-
te", but he is bound to return to the "retrattario" the

.expense incurred for their preduction or preservatirn
(Section 1497)

(1ii) The reirbursenent of dnmages. —
This takes place only in the following two cases:-
(a) If the person who has caused such damage has deriva:?
some Aadvantage. This is due on the ground of equity;
"nemini licet locupletari cum sliena Jjactura®.

(b) If the person cnusing damage did so with the objrect
of doing haorm and ofFf sundddnm modomed oo

lease 1s a tronsfir

on the contrary, r:t+ins
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However, the purchiser cannot change the form of’the

thing during the time-limib,ilor redetipti®ng and if he »lters i
he is bound. to make good the damages and rceprace the thing in
. its former state.

Sanctions to these Reciprocal Obligotions.

The sanctions to the obligations of the "retraente" arc:-

He is bound to deposit the most important part of whnt he
owns to the "retrattario", ie. the price and expenses of the
shle. This deposit is an essential condition for the
validity of the edercise of retratto, and if it is not made
within the legal time-limit  (i.e. ten days), the acts
performed by the "retraente" for the éxercise of redempticn
are null and without effect, saving his riglt of repeating
them, if he is still in time to exercise the right of
retratto (Bections 1499 and 1800),. b

The "jus retentionis" gronted to the “retrattario" until
the complete reimbursement of 2ll that which is duc, includin:
therefore, th¢ necessary and useful expenses and the inturarts

The “"retrattario" haas finally a personal action for coumpell-—
ing the "retraente" to pay the sums due by him according to
the general rules governing obligations. o

The sanctions to the obligations of the “"retrattario" are:-

-If the "retrattario" does not release the thing, the
"retraente” has an action 1> compel him to do so, after thet
the retratto is declared to be valid {Be:-tion 1499), or the
"retrsttario” had admitted thak the retratto had been

validly exercised.

The "retraente has moreover an.action for the remtitution

of all thet which may be due to him by the "retrattario"”, i.«.
fruits or damages. ,

Formalities for the exercise of Redemption and Essentiel
Conditions for its Validity.

The legislator determines the procedure¢ which takes
place when the parties do not agree, i.e. when the "retrﬁﬁtnri:
"retrattario” does not admit the right of the “retraente",

" because if there is no disngreercent betwesn the partiess it

is not necessary to resort to these judicial formalitics, and
the parties may execute the retratto by mcans of a notarizl
deed registercd in the Public Registry, for the protection

©of third partiss, in case of immovables. In default of suck

agreemert the ritratto iz exercised (Section 1498) by przsenting
in the Registry of the competent Court an act known as

Schedule of Redemption which is perfected by the Deposit of
the price and exp=znses of the sale.

SCHEDULE, The schedule is a Jjudicial act which must be
vested, besides its own requisites, with the formalities
common to A11 Andieinl ante 9in eeniiral T+ muet therefara
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Parts of the g -néral formalities, are the Presentation of %l
schedule, its notification to the "retratbtario” and the signn-
ture of the advocate and of the legal procurator.

The schedule must be directed nghinst the actual possoss:
because the right of retratto is real in nature, and must
therefore be availed of 2gAinst the person who is in the I
possession of the thing. ‘ ‘

According to +the principle "actor sequitur forum rei", I
the schedule must be presented in the forum of the domicile
of the possessor of the thing. However, in order to favour
the "retraente", if he was not notified by mesns of a Judicin. @
act of the transfer of the thing from the Purghases to annbhc) I
person, the law grante him the righf -to exercisc retratto by
presenting the schedule against the purchaser himself and in
his (the purchaser's domicile (Section 1498). 1In this casc l
all subsequent acts of the retratto will be made belfore the B
same Court, even though it is subsequently found out that the
rurchaser served with the schedule is no longer the possessor I
.of the thing. Of ¢ourse, in this case the actual possessor
must be served with all the acts exccuted until then and witl: :
§ the subscquent acts. This rightis granted to the "retraent:" g
who may, if he chooses, and 4f he is aware of the transfer in-il

“udependently of any notification served by the burchaser, nctif
from the verj beginning the actual Possessor b

Y presenting
the schedule in the Court of his domicile.,

The schedule must be presented within the time-lirit
éstablizhed for the exercisc of redemption.

DEPOSIT. : ‘ I

The exercise of Redemption is perfectéd by the deposit of
tite price and expenses cof the snle. The Purpos¢ of this deposi
is the reimbursement which the "retraente™ owes to .the o
"retrattario”. Instead of Aallowing the "retraente" to have &he |
thing and then Perform his oblipation of paying these sums, uml -
of subjecting the “retrattario® to the necessity of procceding
Judicially sgainst the "retraente” in case of non-performanc::,
the legislator has inposed the deposit of these sums before thuil

exercise of redemption as an e€ssential condition for the
validity'of'its exercisge. )

: . The deposit must include the price of the sale.which hLas
M given rise to redenption, the fees of the notary who may have
fﬁ’received the deed in the public Registry (provided, of cours:,
i these were borne by the purchaser) or any other lawful expenos

# which results from the deed of sale or which the "retraente"”
3 J were borne by the purchaser. I+ i:

3 1s otherwise aware that the

& not necessary, therefore, that the deposit include also the

" necessary and useful &penses which mey have been incurrcd by

# the purchaser or by his Buccessors, nor the interests due te th.
‘ y Are generally not

"retrattario”, Thesa éxpenses, in fact 7
liquid, and the parties have the right to demand their liguido—
The interests due must be compensated with the fruits.

i tion.
M saving the right of the purchaser to keep the fruits and’

# renounce to tha intercsts.

b
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K=, being a Jndicinl A st e similarly vested with all the
gualities of judieinl wets in peneral..

The deposit, asz wn hzve alrzad; £8id, M1y be made be menns of
schedule of redemption or by a subseguent sch~dule: in this
ter case, the schedule rv:st he e B R T i term of tan
s from the presentaticn of the schednie oy 7udemnption (Section
#9, 1500) even though vhis w:gld bake Place ulber the expiration
¥ the term established for the exsiige ol »cdeuption.

If the term of ton days expiies = Lne Acnosit is not effomt o
Bl the ncte which mey have boen do v aens neil (Seetion 1500)

1 though the deposit is effachal withis tNn {epm of redemption.
sanction of the law in these Lanes lwo:

-8 10 the exvigetion of the

o it but the nullity o.' the achts pernfurm-d colunection with thae

L cise of retratto so thal (i “retorenie” may suili perform thzeas
g y @gain, provided the term Tixel ror redeinpiion has not expired.
3 l'.;_\ - !

it In the_following cozes this condivion, i.a. the deposit within
L days is dispensci with; ‘n »iher words. uiwe law does not inflict
! ity in case the deposit is not made wishin toy days:..

il

"hen the "retraente" isg o Gred’tor ¢f Yhe reSrattario” of a
p of money which is, linuid and which has . failen due, provided he
f set off such credit in wWhole or in port wiilh whai he should
sit (Section 1501). '

In case of partial defect of daponid.
tsuch defect is due 10 cone uiaiueke oo oversight on the part of
"retraente”, providei howeve:: Shat the "1retraente", on being

ed by means of a Judicial act of Lhe de st and on being invited
correct the mistake, seinrstates e deposit within ten days from
W intimation., If h= fails to «o 19 within si-h term,; the acts
formed by him becene Jeliaicaly 1yl ‘

when 26 results cleerly

.-

WL T g
“I

The final act of tha evi T %he ra—sale which
‘retrattario” is bours, Yo i e ey etonente”,  Tn case Ghe
les agree the re-sule o orad., o navas Lnl deed; if, on the
Jatrary , the retratto BAs hewn e ges JULLsislly . i.e. by means
Mthe presentation of ihe Telul Ve se'ir Tnfe anad after having
ected the deposit, the Tnelruiicpio-

=00 owWae slieids the right of
atto, must effens the re-rale din vhe acy 3 which he withdraws
deposit, i.e. in %he %5 oY Bhe iameipb whish he fives to the
strar for the dsposit waich he viiidraws.  When the Registrar
<l register the resale in the Inhl . Regis®iy in order to notify
0 parties. :

e

If, notwithstanding the precseniatici. o
the deposit, the "retrattarie” does mo vemsell, so that the

gtiraente’ will have to take Judicinl rlewn aghinst him to comp~l
gto do so0, it is up to “he Uoyiy 4 esenbhiich the time and modo
the re~sale, (Section 1504 (R)). T4 ig hela 11 practice that it
ot necessary for the Court to ordeyr the pubiic _dced for the Te—
y Which can be regnided ag having teken plece in force of the
2ent which pronounces i4. T this perpose the "retracnte"
‘Mlly adds in the last Part oy the writ-of

~ The schedule of retratho

swamons the demand thet
S Court declare the re-sale to have %aken placs in virtue of th:
- went itself (argvmd Trom Sestions 255-259, Lavs of Orzanization
o Civil Procedure).
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vegard Yo the cwmership, the fact Lhat the “retrattario®
is regarded Rz i1 he had never bcen the owner of the thins
implies the application oX the principie 'soluto Jure danils I
golvitur et jus accipisntis": the tepnement returns to the |
"retraente” free from any servitude, hypcthec or buvden h
which the "retrattario’ mey have imposed (Section 894). I
the only expectation to this rule is the lease of the tbing.
provided 1t has been granted in equitsble conditions and for

2 normal period of time, i.e. for not more than 8 years wiin

, regard to rural tenemsnts (C:. also Section 1665). ‘l

The "periculum” and the "comamodum rei" follow ownerunip,
and they pertain to the "retraente" from the very beginniy:.
and the seller is regarded as if he had never cessed to b=
the owner. This is why the "retrattario" is not dound to
make good any sccidental damages. ‘

Ths "retraente" may recede from tbe redemption whic):
~ he has instituted .as:.long .as the. "retrattario" has not
accepted 1t by a judicial act, because urtil that moment
the acts of redemption are merely unilateral acts of the ‘
"retreente”, - “ut when it is meccepted by the "retrattarin",
the redemption becomes ‘& bilateral sct snd it binde both
. parties vis-s-vis one another. :

‘ l |
i

X

i

4

is shown by Const.II, God. "De pactis inter Emptorem st
Venditorem Compositis"; and it 18 still admitted not oniy

by our laws but aleo by Con*inental Codes, to the evident
Danefit of those perszons whe wart +o chtein a certain

apount of money without depriving theamselves of their

property permsnently. When compared with hypothec and lown ‘
it presents the advantage of inducing the purchager to furii:n
the capltal required b7 the vendor with the -hope that th-
property acquired subject to the right of rodemption will
become his own irrevocably.

A sale subject to redemption wus known in Roman *aw ax §|

CORDITIONS FOR THE EXISTENCE AND VALTDITY OF HEDEMPT Ly

1. The agreement must be exprsssed because it is not |
8. natural effect of sazle, and it is in the nature ‘
of this contract that it should transfer the owner-
sahip of the thing s0ld irrevocebly. Therefore, in oivin-

.. Yo exciude redemption an express mgreement is not :
ancessary, snd the clause by which Notaries at times
exclude conventional retratto js uscless. It is
only ip judicial sales by auction of immovables that '
the law grants %o the debtor the right to redeenm
the tenement within 4 montha, owing to the fact that
in this case the sale is a forced one. (Section 356
of the Code of Civil Procedure).
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The sgreement must be contemporaneous
with the sale (Section 1530). If,
after the conclueion of a pure and
simple sale, the parties agrec on a
re-~sale, i.e. by & subseguent agree-
xent one of them stipulates to buy
the tenement and the other to resell
it, this does not constitute a conven-
tional -retratto; end if. such .an sgree-
ment is actually executed it wuld not

" be through the exercise. of redemption,

but ‘s new sale, and therefore -there is

-no dissolution of the previous sale in

Buch a way that the thing returns to
the vendor free from all debts and
burdens contracted or imposed by the
purchaser, but, as it would constitute .
8 new transfer, such debts and burdens
would . still cover the  thing.

-2

The limitation of the time for which
redemptiorn is stipulated. There must
be a limited term for the exercise of
redemption, becsuse otberwise the
position of the purchaser would remain
uncertain for an unlimited time. The
leogislator has limited the time to 5

© years, while in former laws it was of

30 years because it was considered as

the normal term for prescription. The
time-limit runs from the day of the sale
and not from that of registretion, because
the "retraente” in this casa is not a
third party bub one of the parties.

If the parties do not establish any
term or they agree on a longer term, it
ja reduced to 5 years.

The term, whether it be legal or
conventional, is peremptory (Section 1531)
and it runs agajinst all, even against thoss
wilth regard to whom prescription is susperd.-

wrl hornanoae Fhio e nat o Fammaf vmmamamdndd -
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4. The parties cannot gtipulate that the seller wi‘:
have to return higher sums than those established by
law, i.e. the price and expenses of sale and the .relis.-
tive interests, and the necessary and useful expeonss:
incurred by the purchaser in the meantine, In - thip
case th: agreement would constitute usury and it is r.-
with regard to the excess and, therefore, it is redve
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to the amount allowed by law.

Effects of Redenption,

Conventional retratto constitutes a resolutive
ocndition of sale and in ordep to apply the relative
rules we shall have to distinguish between the thren
stages in which the condition may find itself; and v
_must-also‘distinguish»tha‘Pelations existing between

the parties and those exlsting between the parties wn., .

' 11 Relations,between‘the parties.

. (a) During the term established for retratto nnd
until it is not exercised by the seller, i.e. "pendmei
conditicne”, the purchaser is the owner of the iling
and he may exercise all actions belonging .to an. owne:
including the "aetiones possessoriss" (section 1533).
Ho may alse acquire the thing by prescription againss,

the true owner (supposing that a "res aliena" was soi.:

and also aguinst any other person (e« g+ o hypothecar:
crédltor) having any right over the thing., Finally,
he may seh up the plea of "escussione" ggainat the crs.
ditors of the seller in case he is molested with a

bypothecary action.

But this right or ocvwnorshlp is subject to disgo-
lution and the spller hopes to recover the thing and
bedome its owner, Conseguently the law doesm not allees
the purchaser to alter the form of the thing and to
exercise the right of expelling the tenant, a right
which the seller may have reserved to himself in the
deed of lease in case he were to nlienate the thing
glven on lease during the lease (Section 1665). lic
applies to both legal and conventional retratto; but
the purchaser can exercise this right as soon as he
begcomes the owner of the thing irrevoeanbly (Section
1665). As in ‘this cose the nlienntion muy bo dlssolve:
it is not fair to allow the purchascr to avail himsel!
of thls faculty, because in case of dissolution the
tonant would not be in a position to recover the enju.
ment which he hoe lost,

‘Page 605./
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A to the responsiblliiy of Lhe "ratoutitario” e
the dam~ges which may have Leen caused "peadents cond. -
tione"”, we have already said, in the general part, ii:i.
he is not respensible for accidental domages nor for
volwitory domcge except in case he has derived some
proflit, vx in cose he las cgused them with the PUurpoL ..
of cousing ¢oange to the "retrnentel,

(b) 1In case the condition tnkes ploce “eveniente
conditione", i.e. if the retratto iE exercised within
the term established. the sale is regarded as 1f 41t had
never token plhace, It is dissolved with retrospective-

- effect and the thing is regorded as if it had alwaye

been at the "perioulum et commodum" of the seller. s
reciprocal restitntion tokes place betwesn the purtiss,
1.0, the price ond expenses togother with the interests
will be returned by the seller and the fruits by the
purchaser, saving the right of the latter to keep tho
Ifruits ond renounce to the interesis. : :

!

(¢) 1In case the condition does not take place, i.s.
the term expires without the seller having exercised
retratto, the purohnser becomes definitely the ownoy
of the thing. . -

2 Relntiong with third parties‘

If the seller exercisea retratto, all the rights
acquired by third parties from the purchaser during ihn
interval are dilssolved, and the propesty retwrns to tun
selle feee from all rights ond burdens contractsd by
whe purckaser in favour of third parties. An exception
must be made in respect of movahles,. with regard to
vhich retratto cannot be sxerclsed when they have b
transferrsd to third parties (Secticn 1532); and mor. -
over any leuase contrancted by the purchaser on reason.:i.:
conditions rnd for n time not exceeding the normal
period of leanses, 1s not subject to the effects of ditf-
solution. '

Cessation of the right of Conventlonal Retratto.

It ceases:~

1. By the oexpiratlion of the tims cgreed upon;

2. By the transfer of the movable thing to a third:
party, saving, in these cases, the cight of the sel%er‘
against the purchaser who has not performed hls ohli:~
tions,.

3. By renunciation on the part of the seller to hilsx
right. : .

Para ANE /
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Retratto in coso of concourse of several sell..” .’

PULCNABErS .

Divisibility or othurwise of tho right of Convent!: ..
1. Coenecursue of soeveral sellers or heirs of the ;o -
Suasinon 1LA6 et seq. distinguish hetween two o
aencinlilyy te whaether the sale ig made in partes or no-
In tke lacwer ense, or ns the law expresses itself "ii .
geverul poesans have Jointly and by a singleo contrari
sold & iepement hold in community (Secticn 1535)" oy i;
the orl; aviler has left revernd hoirs (Section 1536).
though coch of the sellersn may redeem the tenement oniy
for hie shure (Section 1535), still the purchaser kg
the right to compel them to redeem the wholae tenemernd.

) This indivisibility of retratto is in the interesis
4 . of the purchaser. It is not a natural indivisibility

£ because a tenement is always divisible but a conventiomul l

i indivigibility resulting from the Ffaet that the tenem o,

I © Was sold and bought as one. Jush as he would not have
bought a part of the tenement, so the purchaser cannc’ I

be compelled to sustain the exercisea of retratto only

for a part of the tenement and retein the other part.

It is o faculty which ig attributed to the purchaser in

hls interests ond it is not an obligation imposed ujon l‘

Juim. If, therefore, he prefers to keep a part .of 1l

tenement, +there is no indivieibility cnd each of thec

3 sellers cun only redeem thot part which belonged to i I

' IT the purchaser wonts to avall himself of this faciviiv.

he mist call upon the sellers or heips of the seller i

i means ¢f o judiecinl art to declare whether they ore .o«

Willing %o exercise thz vight of retratto (8ection 155 ; '

The deeluarction of the sellers op heirs of the sell.:r

must be mads within the bern which pemains. for the ox.:

else of retratte; 1f such term has expired when ther l

vore sorved with the abovementioned intimntion, or . ‘
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lase Shon ten davs, such declaration must be made wi i
ton doys Irom the day in whieh the intdmation wus sopv o

If they all declare to be willing to cxercise jc-
tratto, it is exerclsed for the entire teneiment; if oan
of them fails to male such o declaration, the purch o

-must c¢oll upon those who want to exercise retretio 1o

redecm the entire tenement (Section 1538), and if thay
do not redeem it within ten days from such intimaticii,
the purchaser will remain irrevocably the owner of 1.
whole tenement.

Y This intimntion must be made by & judiecinl nct
(Section 1537).
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If the sale has been made in prrts by several
sellers, the retratiov is perfectly divisiblo: ther: .- -
28 many things sold as there are saies, and as nany
ales ag there are vendors. Therefore the seller iu
free to exercise retratto for his part -~ he cannoti
exercise it but for such port -- and he cannot ba e
pelled to redecm the other parts as well (Section 155%).

2. Concourse of several purchasers or heips of Ll
purchaser.

Section 1540 distinguishes between three cases,
according to whether the thing is still undivided, cor
has been divided betwecn the severanl purchasers or heirs
of the purchaser in such a way that each of them hzn
recelved a part, or the division has taken place but the
thing has been entirely nllotted to one ol the heiss,
In the first case the thing belongs to all the pur~ ,
cheasers "pro indiviso", in the second it belongs to nll,

-but "pro diviso", in the third case it belongs to one

only.

In the first twu cnses, Section 1540 says,. th:
retratto is divipible and cannot be exercilsed excor’
against the individual purchasers for .theip respective
ports. Of course, in the first case the geller will
redeem from euch of them their respective intellectw.).
parts, and in the second case their respective connrshs
parts apportioned to them by effect of ithe divisiou.

From the fact that the retratto is divisible it - -
argued that the scller may redeem the part belonging 1
one of the purchasers and refuse to redeem that of

nnother, and that the several purchasers or heirs oiu

not compel him to redeem from all (divisibly) their
respective shnres, ise. the whole tencment.

The reason for this differenco between the GO
course of purchasers and the concourse of sellers is
that the purchasers or heirs of the purchaser cannot sen
up the indivisibility which they have acquired in ordey
to keep the property in common for ever, becanuse earh
of them has the ripght to demand at any time that the
thing be divided. However, the exception to divisirn,

which 1s admitted by writers, seems Just: it refers to

the case in which it results that the purchasers hed o
contrary intention, i.e, they have bought the thing
together, or the purchaser hos left the thing to severda)
heirs with the intention of making use of the thing 1iun
such & way that the entire tenement is required, and a
pert of 1t connot serve for such purpose, such as in
case 8 plece of ground is sold and the purchasers o
purchaser intended to construct a theatre.
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In the third ¢ase, the retratte, Section 1540 gzoes
0n, may ne exercised for the whole againge the nopartner
50 whom in virtue ofdivieion the tenement wase apportioned.
The seller has a bergsonal action against hipm for him
share, and, moreover, os the right of retratto is 2 real
right, he has a real éction for the sharp belonging to
the other Co~partuers for theip respective paris sng
thus redeem the share of cne or of Some of them only.

; 82 Troplong observes, holds good
#1 even against the ‘heirg, and if the seller prefers to
24 st them he is free to do so,

en him the right to redeem the
entire tenement,,butit,has not bound him to dg 80
(Tropléng, Sale, Art. 397.)

i aser of an undivided part of the
ﬁ?jtenement, which was bought with a stipulation of retratto,
| 2 e Dént by effect of
2 licitation instﬂtuted‘against him. Be may" ip this case
qcompel the seller, in cage he wants to svail himself of
;gretratto, to redeem the entire tenemont and return the
1 vhole price, i,e. both that whic .
‘gj purchaser and that paid by the purchaser to the other
i co~partners for the licitution of the otber portions.
i
; The ground for thieg special reuleis that the yur-~
chaser has become the ownel of the entire tenement, i.e,
Sbhe has freed the thing entirely, 8o ag not to sustain a
4 is shere A lesgen brice then that
have bougrt the tenement: and the seller
CDOY Ardd hicunape 27 had he
Zlalready redeemed it, would hrive sustained the lieitation
Hlnstead or’the‘purchaser, And, 1o nedap pot to sustein
iAthe ssme loss, he would have found himaself in the same
Mposition asg the Purcbaser, i.e, he would kave had to make
Hthe highest offer.

B Moreover, if theseller had therig
H{the undivided shars suld Ly him, snd o
“lpelled to redeem the entirs Lenemunt, he viculd again give

#rise to a co-ownership over z berfectly divigible thing
“jand thus render necessary a nsw licitation.

at to redeem only
onld not be COn-

3 These ape the reasons why khe burchaser has +the
Hright to compel him to redeem the fntire tenement; he
Jmey, however, allow him t0 redeem only a part, i.e. the
Apart sold by him. The purchaser iz free Yo compel him
{io redeem that which is unore convenient, becausws he has
i¢quired the ownership of the other shares as fres and
Avithout the stipulation of redomption and, like any other
fovner, he has the absolute right o« disposal).

Rl
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4 for its existence is merely
% credltor who exercimes it in case the tenement can

tel A

"Jugs Offerendi™.

We shall here deal in brief with an institute
contemplated by the Laws of Procedure, which is very
similar to retratto, and which is called the "jus.
offerendi”. This right takes Place in judicial sales
of immovables; whenever an immovable has been adjudica-~
ted to a creditor "animo compensandi”, any other credotor
not summoned and who has not taken part in the sale, has
the right to recover it from the Person to whom it is

adjudicated, by Paying the credit which had been compen-
spted. ‘

This is the "jus offerendi" which is known by this-

{? name because the person who exercises itoffers to the
] person to whom the immovableis adjydicated the payment

of his credit.

Now-a-days it is very rarely used and the ground
the advantage of the

TYetch a higher price than that for which it was
8&d judicated.




017
TrsTOH

Lieslcn, wilh regard to contracts, is an unjust
damage willeh ono of the parties sustolns as a congo-

quence of the contract. In sale it is the damoge whicl
the seller susiains for having sold a thing at a prica
lower thon 1ts value, or that which the purchaser sus-
taine if the value of the thing is lower than the price.

In Roman Law, hefore Diocoletian nnd Maximilien, .
there was no juridical remedy of whioh the meller or
the purchaser could availl themselves in case of lesinr.
The influenece of the Stoic Philosophy had for o lonp
time prevented any remedy in case.of duress, error ui
froud, ond much less could a low price, provided it
was not ridiculously low, e€xpose the sale to rescission.

Those Emperors by a Reseriptum of the year 285
introduced for the first time the remedy of rescisn.on
in favour of the seller who sustained lesion "ultrsz
dimidium", The remedy of the rescriptum referred o
the particular case in which the seller of a tenement.
sold nt a prics inferior to half its value sued ithe
purshaser before the Emperors, and the reseriptun
gronted %o %kt seller the right to rescind the salw.,

8aving, however, the right of the purchaser to preoioi:
its rosclosion Ly paying the just value: "hiomanua !
aretim o rectitutom enphoribng dundwan venditum nesi -
pias”, ’

Justinlon included this reseriptum in the Codo
(Const. II, De Kesc. Vends) and thus reieed it to o
law on the ground that it wns ngninst equity that lin
‘purchaser shculd enrich himszlf excessively ot the
expenac o the seller. Conon Law (Deeretari Gan. 30w
et seq., De amptione et venditione) approved the Law -:i
Justinian, and the remedy of the rescission of sale o
nlways foavourably accepted by writers on Cividl Low e
Curacclo to Pothisr. Moreover, the Jjurisprudence o
the Common Loaw not only maintnined this remedy Ln Toav. e
of the seller, hut oxtended 1% clsc to the case of
J.eeion sustoined by the purchiser.

Recently thiaza inatitute had severnl vppossrs, 'iian
before tho unification of the various Jialilan State .
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‘maintained even in the Italinn Code, because it has

- 610 -

when the various codes then in force wepn being co-
crdinated, certoin members of the Commizsion criti-
clzed the institute of rescission on the followiny
grounds i~

-1, That in the rxrescent economice conditionsg thexi oo
no jugh prisv-ef o thing: the Just price is only that
which rhs weller receivas when he offers the thing for
sale, L -

2. Thet resciseion is contrary to the freedom of Lhe
contracting parties and to the tability ‘of contract:.
especially those which transfer wonership, a stability
which, if not maintained, would affect the whole 8COTLG-
mic system.

'This notwithstanding, the institute has been

been observed as aogainst those criticisms, that it is
not always true that ths price which the seller stipu-
lates and recsives 1s'the highest price which he can
obtein, because very often the seller, compelled by
necessity, accepts the first price. which is offered 10
him. Moreover, though-apparently it is true that thu
instltute is contrary to the freedom of the contract-~
ing parties, however, such freedom. can- only ‘be said to
exist when it i1s equal in both parties and there is no
reol freedom when the seller is compelled to sell by
necessity. To deny ony help to the seller in this
cass would %.¢ %o protect the prevalence of one will
over anchhur, instead of protecting reeiprocal freedom.
As 1o the gweornl interest in the stability of con--
traehs, 31 s an nesady been observed that thic must
give way to wae genernl feeling of morality which Qo .
not allow the porchaser to enrich himself nt the ex.-
pense o the sullén.

But it may bDe debated whaether the some rencdy
should he granted also to the purchaser who cannct L
himself in the smue position of the seller whiech is !
ground for the cemcdy granted by law. In woman Low,
in fact, this remedy wns not granted to him, and it .-
Jurisprudense which introduced this extension, which
was nfterwards excluded both by the Code Hepoleon .
by the Italian Code. Our legilslator on the contrary
(Seection 1541) has allowed this reomedy also in favoys
of the purchaser, becouse there may be other recsons
in his favour such as his inexpericnce or- inadventeiu:-
which mny hove been unjustly nvalled of by the scll--v.
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Conditions for the wescission of eilce on the gprown?
of Lesion. ‘

1. The object of the snle must beée an immovable by
nature: therefore both movables and incorporsal im-~
movables are excluded. The exclusion of movables is
also common to other codes and the principal reason iz
that they have no ronstant price like inmovables; thers
is £lso an economic resson, l.e. the free circulation
of movables which are the object of very frequent trons-
actions. These remmns are not egually applicaeble to
incorporeal immovables; in fact both in the French and
in the Italian Civil Codes incorporeal immovables are
not excluded. '

2. The sescond condition is thot the immovables by
nature must not have been sold together with movables
or incorporeal immovables for one price. Also this
provision. is proper to our law ond difficult to justifly,
nay 1t facilitates the evasion of the rules of res-—
cission. :

"The rescission on the ground of lesion is also
denied in case of Jjudicial snles by auction because the
formalities prescribed for such sales are more thaon
sufficient to prevent any abuse on the pert of the pur-
chaser of the strained condition of the seller ond
ensure the highest offer for the thing sold.

3« Lesion. In ord=r that the sale may be rescinded

the lesion mist be considerably serious, becouse if it

is inpignificant it would not justify o derogntion 1.9
the stebility of contracts. The Rescriptum of the
Ermperors Dlocletien and Moximiliom. regquired a "lesic
vltra aimidium". Under Cormon Law, Jurisprudence
distinguished nhelween two degrees of lesion: the fiuv: %
degree was exnctly that of "lesio ultra dimidium", wulob
wae called enormous; the second deygree was thet of
"lesio ultra beesem", i.e. exceeding two-thirds of i
just value of the thing, which #as called "enormissir:"
The proectical inmportance of this distinction consisiie!
in a more severe trontment of the purchaser in the .-
serlous case, because in this case he could not pruv.ic
the resciseicon of the sale by peying the just valuo &
the thing. The sume degrees and the some treatment
applied to the cuse in which the lesion was sustaiiesd
by the purchaser. '

Our Municipal Code followed thig system (vide poa.
9, Ches VIII, Bs.XIII). But the Gode Napoleon mnd thod«
which oame after 1t, including our own (Section 15/%).
have abolished these distinctions, and "lesio ultr:
dimidium" produces alwdys the same effects.

Page 612./

S v



In order to decide whether there ig lesion or noi
the price ggreed upon must be comparec with the just |
value of the immoveble, regard being had to the time ..
the sale, hecause any subseguent variation in the princ-
remains to the advantage or detriment of the acquirer,

Effects of the "Actlio Rescissorin®.

The sbovementioned Rescriptum granted to the pur-
cheser, sued by this action, the choice between the
restitution of the tenoment or its retention by payin:s:
the just wvalue, "ut vel fundus venditum recipias vel,
81 emptor elegerit, gquod deest Juste pretio recipias". .

Section 1543 i1s in perfect agreement with the res-
criptum, and Scction 1545 applies the same rule to the
cese in which the seller is sued. This attributes to
the seller the right to accept the rescission demanded
by the purchaser or to maintain the sale by returning
the excess of the price. ‘ :

The choice 1s, in both cases, given to the defendi-
ant and not to the party sustaining lesion, because the
defendant can say that he would only have sold or bought
.the thing at the price egreed upon snd not at a higher
or lower price, and therefore that he prefers rescind-

ing the sale to returning the excess or ray the just.
valueo.

Supposing the defendant prefers paying the just
price or returning the <xcess, ss the rase may be, to
resceinding tho sale, how is the amount ~F <uch paymen:
or rcstitution 1o ke measured, i.e. up o the 1imit oi
the excess or ‘deficicncy, as the case may te, or up tr-
the 1imit of the losion ? ‘

If the defendant is thc purchaacr‘he must pay "gu
Juste pretio decst" and if it is thn seller, he must

-return the excess of the just priece. The reason is 1i~°

i “he soller is the plaintiff he has the right to den. -

the rescission of the sale and, therefore, the restit ..

tion of the tenement, so that the Purchaser, owing to
the right of option granted to him by law, is a dehtc:
of an optional ohligztion; he is bound to return the
thing (and this is the object of his obligation) but o
may pay instcad thc just Price or the equivalent of th:
thing (and this is the object of his right of option).
Similarly, the right of the purchascr vhen he is the
plaintiff is to rescind the salec and therefore to obtuin
the restitution of the price and the oblipgation of th-
seller consists in returning the entire price; conscouein’
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12 he avails himself of {he abovomesntiaued right o
smintain the sale ho must return all that which is in
excess of the just prlcee.

I, in both cases, the defcndsnt accepts the ros-
«ission, the sale is dissolved, and o reeciproeal resti-
tution follews. The fruilts and the interests which are
10 be returned reciprocelly arc zcckoned from the day
of the demond and not from the day of the coniract, bo-
cause those fruits and interests gatherod or fallen dn:
af'ter the conclusjon of the sale until the «demand are
compensated 1n an absolute ways. IT, howover, the pur-
chaser doee not reanive may fruits he has a right 1o
the interests from the day in which he poid the price
(Bection 1542).

If, on the¢ contrary,. the sale is not. dissolved,
the interezts on the supplemornt of the price which has
tc be paid or on the excess which has to be retnuned,
run rom the day of the demand.

‘ The seller, who has 'sustained laesion, may instituie
the "actio rescissoris" even though the: tenement is in
the hands of o“thivd party, to whom. the purchaser moy
have aliennted 1%, because he has the pright to rascind
the sale vis~p-vis the purchaser; and on:'becoming agai:
the owner, just as if there hand been no sale, becausc
of the rule "soluto jure dantis splwvitur et jus acci-
pientis", he may exerrise the "actlo reivendicatoria"
even against the third acquirer. The same rulc applies
to alienations made by the purchaser of any other rightc
over the fhing, In theser cases the seller will direct
his 'demand agninst the purchsser because the sale was
contracted with him, but he must also call the third
party to the sult because he has an interest and becaw::

-1f the owmership of the thing has been transferrcd %o

Itim he 1s in a positlion to rcturn it. The third perty
who has succeeded to the purchaser has the gamé right
of option, i.c. he may either accept the rescisesion or
the sale, or avoid it by paying the supplement of the
price (Section 1543). ' ‘

Coauses of Oessation of the Remedy of Rescission.

This remedy is extinguished by the following causc.:-

1. Renuneciation;

2. If the just value of the immovable cannot be
catublished.

3. By the expiration of the period of two years frou
the day of the coniract, ‘
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1. Rznunciation. For the velidity of this particui:.-
renunciation the law requires very strict conditicns
in erder that 1t may result that the party making cuch
renunciation was fully aware of all the circumstancss,
The renunciation is not valid (Section 1549) unless 4+
results from the contract itself that the contracting
party -- whether it be the seliler or the TUrChaser .-
has renouncod to his right at'ter he was made aware of
the just value of the imacvable duelared by one or meoor
oxperts, and cxpressed in o roport inserted in the cun-
tract itself. ' -

Viith regard to the renunciation made by the pur-
chnaer these conditions are ecertainly sufficient, be-
cause he can only sustain lesion through inadvertence.
But we cannot say the same thing for the seller who ir
supposed to have accepted the price;, not through igno-
rance of the Just value. but because of his straoined
conditions, What must be thercfore ensured is not his
being awarc of the just value, but his frcedom. More.
rotional, therefore, are the French (Art. 167L) .and
Ttalian (Art. 1529) Civil Oodes which grant this remcdy
only to the seller and declare that his renunciation i
absgolutely without effects,

In order to protect the seller it would have been
-expodient to add. another condition for the validity of
his renunclation, 1.e. 1t cannot be velidly made in the
same act of sale but only in a suhsequent act.

Wiithout fthese conditions the remunciation is nul:
even il it iz sinulated as a donstion and containe -~
decloration, made by the Party renouncing to his iy,
that he wants to make a donation; because such a Aol
ration may not be sincere but cnly the effect of the |
Strained condition of the person making the renuncia.-
tion. The nullity of thesc indirect renunciations
should not bring about the nullity of the donations
simulated as sales: in this ecase tre donation may vc
maintained by the purchaser, who i3 actually the donor,
if' he can show the "animus donandi" of the seller, wh
is actually the donor. ' ;

2. If the just valuc of thc Immovable cannot be
established. ~- 1In this case one of the elementes for

the necessary comﬁarison is viantihg ond it ecennot be
decided whether the price was higher or lower than ihe
Just value. This tokes placo, Ceg» if the immovable
has perished and therc are no means for establishing
its value at the %ime of the sale.-
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3. The expirstion of tvo yeary ITrom the day of the
sale. =~ This Term runs alzo againgt absentecs, inw .

and interdicted persons, minors; and wsrried woaen, oo

irary to the ruleog of preferipbier, wlian they claine we o
& seiler or a purchaser amuinst wiom prescsription o
suspended. It is however suspendod aurding the teiws
agreed upon for conventional ratratis, both beenuns v
seller cculd by exerciving vetratho reseind the saio:
which is alen the chicet of rescisnjion on the orouné of
iesion, and alao hoeeausc the term er the " jus Lucndi?
reserved to the seller has to be taken into considera-
tion.

Sir Adrian Dingli in his comment on this provision
observes that it is not a term or prescription of an
cetion, but a casc of forfelture of right for which
reason it is not susceptible of interruption or suspen-
sion, which is proper to preseription. -

Divisibility or otherwise of"QE_”Actio‘Rescissbria“

on_the @round of ilesion.

Scctions 1546, 1547 afd 1548 are the special pro-
visions governing this matter, ‘whilst the French and
Italian Laws more convenlently epply those rules EOVern..
ing the divisibility or otherwiss of the exercise of the
right of retratio. : A ‘

The fundamental distinction of our laws is that
between a sale in parts and-a salc in whole. If seversi
sellers (Section 15L6) "Jointly and by weans of one
and the same contraci" sell an Limovable, each of thso
sellers or the heirs of the Aeller may demand the dia.
soluiticn but only for the part sold by him. However,
the puvrchaser may have an interest that this should not

take ploce, and therefore he may demand total rescission.

because though there is no absolute natural indivisib:.-
1ity (a tenement can always be divided), there is a

tacit voluntary indivisibility, resulting from the traci
that hé scquired the tencment as a wholec. It in within
the righte of the purchaser to nvail himeelf of this i -
divisibility, by demanding that the other co-sellers i

co=heirs be called o take part in the suit, if the

aclien is instituted by one op only some of them, in
order that they declore, within a term fixed by the
Court, whether they are willing to rescind the sale for
their respective portions, and thus rescind the sale
completely. If they declare that they are willing to

reseind the sale, the action is continued in the interd.:i

of sll. If one or some of them fsil to muke such o

l
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declaration, the bpurchaser will be discharged, unless
those who are willing declare that they are prepared 4

return the entire mrice, and thus effcet total res-~
cission.

the same contract, or in case several heirs have suc-

ceeded to the orijinal Purchaser. There is, however,
this difference: i,e. if the action ig cxercised by
some of the purchasers only or by some of the heirs or
Persons called to take part in the suit, if the others
do not declare that they are willing to dissolve the

cannot exercisge

381 This is so be~
causc thoy arc not in a pogsition to rect

urn the entire
tenement, in which case, therefore, the scllep will be
discharged.

The rrovisions of the lavwdo not contemplate the
case in which. the sale hes been made in parts, i,c. eac)
of the purchasers has bought a part op each of the
sellers sold a bart. There would be in this case s
many sales as there are Purchasers and sellers, and the
"actio regeigssoria' would therefore be perfectly divigi-
ble. 'The rarty who has sustained lesion can only exer-
clse the action for his part and the

defcendant cannot
compel him to exercise it for the whole tenement.

Apreements which may be added 1n‘the Contract of Salin .

1) Ssale on 3ssay or trisl (Scction 1401),

To assay means to taste g thing in order to see
whether it tastes g00d or not; while trial 1s an exomi-~
nation of the thing 1

n order to see whethep -
the purpose for which it

This egrecment may be elther express or tueit, 1.,
when assay or trial are required by usage. The effect:.
of the sgrcement may be divided into two according to
whether it is éxpreess or tacit. In the first case the
burchaser hag the right to 2pprove the thing or not bhe-
cause it must satisfy hig bpersonal taste, and it is not
sufficiently that it be of good and merchantoble qualiiy,
It follows, therzfore, that as long as the purchaser

not bound, because hr:
cannot be regarded acg bound excep

. t on condition that Zhe
thing is to his liking: this 18 @& mere potestative con-
dition, which, according to the ge

neral prineiples, is
pull and annuls the- obligations whigh depend on it.
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Ve have sald that there 1s no obligation vatil -
purchascr approved the thing: ithis mesus that there i
no sale. However, this does not prevent the seller
being bound to submit the thing to he tasted, and ir
the purchaser approves Jit, to execute the sale. In e.-
on assay, therefore, we have a promise of sale on ihe
part of ihe vendor accepted by the offerzee without i -
sounter-promise and, therefore, without obligations.

In the avsence of an express agreement, in gaoe
the object is a thing which according to ueage should,
be assayed or tried, we must distinguish according to
whether usage requires such an assay or a trial, in
order to sce whether the thing sastisfies the peragonal
taste of the purchaser or to ascertain whether the i 1

- is of good and mechantable quality. In the first aaro |

the abovementioned rules apply; but in the second czn-
the right of the purchaser to approve or disapprove
not unlimited, but he can only avail himsell of the

in case of contestation the seller may sue the
purchaser in order that the thing be submitted 1o $the. |
Judgement of the Court by means . of- cxperts, and il tiw
Court regards the thing ass being of. good and merchsn!--
able guality, the purchaser is bound to recceive 4t anc
to pay the price; so that the sale is in this case
perfect, but subject to the suspensive condition iha.
the thing be of good and merchantable guality.

'2) "Pactum Addictionis_in Diem."

This agreement was very freguent in old law; this
fact is argued from the existence of a titie which is
dedicated to it in the Digest: "In die addictio itw 14
ille fundus contuun esto ille emptus nisil -gi guis ink:: .
calendas Januarias proximas meliorem conditionem fecs:o i
qua rfs a domino habeat" (Fr. 1, Dig. De in diem addir
tione). '

The purpose of this agreement is that the seller
may evail himself of a better offer which is made te¢
him within a pre-established term. This agrecment
(Ulpian, Fr. 2 of the title mentioned gbove) may assumn
two forms, i.e. the form of a suapensive condition or
of a resolutive condition: "si hoc actum est uil perfi-
ciatur emptio nisi melior conditio offeratur; erit
emptio conditiocnalis; si contra hoc actum est ut alls.
conditione discendatur erit pura emptio quae sub condi-
tione resolvitur". 1In the first case it is subjected
to & negative suspensive condition, i.e. that no betirr
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-offer be made within the given torm; in the second -
the agreemont includes a condition on which the dic:
iution of the contract depends, but not the contran-
ttself, which conseguently is not subject to any o
ion, . :

This agreement remained in use in the Middle 2.
and we find exsmples even in Malta in notarial deed.
Now-a-~days this agreement bhas been substituted by =
with conventional retratto, whlcn ensuree to the se
the same faculty of availing himsel?f of a higher of:
hy redeeming the tenement in order %o sell i%t at u
higher price or grant to the offereér of the latter 1
the *jus luendi.

3) "Pact'm Preletionis vel Protomiccos."

In force of this egreement the seller stipulntir
with the purchaser that he wili be preferred to othr
in the pele ¢ the thing, on the same conditions.
is commonly taught thatl-this agreement does not give
rise to.a resl right but only an obligation of doiuas
something on the part of the purchaser, who in easc
non-performe.ice is responsible for the.damages cous:
If, therefor i, the purchaser resells the thing to a
third party, the seller has no action against the %i.
party becaus- the agreement does not give him any i
rigﬁt over t e tenement or other thing which he haa
5041, )

This ag:zement is no longer in use, nere in Mal
aE an access °y agreement to-sale, but a similar ap:-
ment 1s usuwa! ly stipulated with regard ta the rescrv.
tion of the ' jus luendi”. The seller stipulates *he
right to rede w1 the tenement on condition, however,
that the purc.azer will be preferred to any other pes
in case the Y jas luendi" is assigned by the seller.

Promise of Salec.

Sale is & bilateral contract, and it therefeore
requires a doudble pramise and & double acceptance,
seller must promise to sell and accept the promisc oi
the purchaser; the purchaser must promise to buy and
accept the promise of the meller. Evidently, in def-
of all these elements there is no condent and, thern:
no sale: the obligation of the purchaser and o’ the
seller do not arise and the transfer of property doe:
not take place., The law is pright, therefore, when it
says that a promise of sale is not equivalent to a s
(Seetion 1407), and that a.promise to buy does not
amount to a purchase (Section 1408).
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IT' we apply the varsous stages of *he formation
of contracts to sale we thall find “hat “he fivst momens
of consent is a promise made by one of the parties 1o
the other to sell or to buy. This promise, untidh it ;-
accepted, does not, as a rule, give rise to oblipgaticiy
because in c¢rder that an obligation may exiet it is
necessary that there de soméone who has the right to
demand its perrormance. If, however, such a promisc i
accepted, supposing thrat the general rcouisites of ohii-
gations concur, the promiser is bound to perform. it, v
‘the promise to sell or to bu¥ does not, as was erroneconr
ly taught, evade this rule, It ig true that in this
case no obligation will apise on the part of the accop~
tor beczuse an obligation which depends on a merely
potestative condition is no obligation at mll., This,
however, prevents the existence of the sale which reqguiv.~

hand, in so far as it binds the promiser as soon as his
promise is accepted, but before he performs - his promise.
From what has been sald it follows that we cannot acecept
the view which regards the promise to sell or to ‘buy,
which has been accepted, as a sale subject to the can-
dition that the offeree will counter promise. The
reason is that there can be no gale unless there are
obligations, even though it be subject to a condition,
against both parties, A unilateral promise which is
accepted implies, thcrefcre, an obligation "o doing"
which ig merely personal to the promiser, the obligatio::
of executing the promise which in viritue of the princip;.
"nemo potest precise cogi ad factum" is not susceptible
of forced ¢xecution in a specifie form, but only of th«

. Becondary ef'fects of obligations, i.e. responsibility
for.damages in case of non~performance,

i - ¥

But our laws, following Pothier ("Trattato della
Vendita", No. 279 s attribute a wider effect o Buch a
promise, becuase the prineciple of the incoercibility
of obligations "of doing" is true only with regard to
exterior and material acts, and our laws, therefore,
acknowledge to the acceptor an action to compel the
promiser to transfer or acquire, as the case may be,
the ovnership of the thing contemplated in the promiss.
This is obtained by means orf the appointment of curator:
made in the Judgement itself, who will execute the con-
tract in the name of the promiser, Although this a8ti1l
remains the practice acecording to our present laws of’

f procedurc the judgement could of itself effect directlv
“the transfer of ownerghip. .

r

r
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1t iz only when the Promise sannnt any longor be
awrored, a.g. 1T the promiscr has so0ld the thiang +.
aneother, that the effects of a unilateral promise ns: .
be restiicted solely to responeivility fop damagecs,
I because it does not give to the olfferee a real right.

‘ 1o erder that a promise to sell op 10 buy mey pro-

| ‘ duze 1hese efieshs thers must be 2 valid and Deri‘ccy

I . contract ol its kind, 1,2, a2 unilateral coentract, una
therelore ilys requigites arc:= ' R

1) Capacity of the rartiec. This contract is destined
to be transformed into a perfect sals and it thierefore

:required the same capacily as the contrect of sele it-
gelf; :

5'2) Consent. The ‘conszent required is not made up of
tvo promises and two acceptances, hecause this would
Jeonstitute a bilateral promisc; :

3) Object. 'The object must be. cepable of being the
object of sale, because Gtherwise the agrecment cannot
give rise to the obligation of concluding the sale;

L) The price, Thie may be fixed by the parties
geither dircetly or indirectly; it may alco be left to

the judgement of 8pecified third parties or of unspeci--
ficd -third parties. The promise to sell o» to buy may
plso be made for a just price (Section 1408),. in whiech
asd, according to Pothier, it requires the implicit
igreement that the price must be determined by one or

ore crperts to be subsequently appointed by the pariinc.

1
|

Befcve Oedinznce XIV of 1913 the form of these
romiscs was fres, even though they referred to im-

vables,.  Thia Ordinance hap imposed the written form,
«€. ol lea=zt a priveie vriting, Tor the validity of
he promise, in case it relates to immovables.

Extincticn of the effecte of unilateral promises.

' The offects which we have mentioned ceasc 1P the
IR ccepter (oes not eall upon the proniser to execute the
gromise within three monvhe froa {the day on which the

greemsnt may be carried out, unless the partiecs have

g8 xcd 2 longer term. In order not to leuve the promiaey
pound indefinitely the law has interpreted the silence
‘the offerce as & renunciation to his right of chang-
ng the unilateral rromige into = bilateral promise,

+€e 8 definitive contract, and fiees the promiser from
ny obligation.




0

Bilateral Premigss of Sale,

. These premices appear to ¢
-t & bilaternl contract conceived
i v+ Presged promise instead of i

sale., Formep Jurisprudence regarded it as equivalent
E ! to sale. Holineo departed from this general opinion
. and distinguichead betveen a promige "de praesenti' anc
% . a promise "de Tuburo”; he included the former among
' true sales and regarded the latter ag g "pactum de in-
. uendo venditione". . The Code Napoleon laid dovm that =
Promise of sale amo

|

| ‘ unts to sale when the parties agre:
i - on the thing and on

|

the price, anad it appears that it

, means £o refer to unilateral mromises (Planiol et Ripury,
L 0p. cit. Vol. X, par. 132). Oun legislator does not

| even mention bilateral

promises, and the Italian Code .
does not mention either of' them, ,

ITtalian commentatovs,.howevar,
not passible to distinguish between a bilateral bromiea,
4 vhether it e "de Praesenti! op "de Tuturo”, and a sule
J when the necegsary requisites concur: it 'is therefcre
Haccording to this view 2 perfect contract of sale,
fvhich may be pure and simple, or conditional or limite?.

5 pure and simple if it ig "de Draesenti"; conci-
tional or limitea f“a termine") if it is vde Tutur:y,
dccording to whethep reference is made 1o a future ans
uncertain event or to a certain day,

teach that it ig

0 Undler the system of ouwr law Jurisprudenco has
Rnever had the occasion to give Judgement on the natups
ROl bilatersl Iramiseg, but in Practice they are trestic:
s "nacta de inuenda venditione”, and the Same rules
meoverning unilatepgl promises apply, ineluding that
@rhich refers to the extinction of its effects, unless
gone o the parties calls upon the other %o effeet the
BPronise by means of o Judicial aet within threc monthe
B ron the day in which the promise could have been Tul.
B¥illied. In othep words, the bilateral bromise is re-
warded as the sum of the two unilateral promises to
®ach of which the relative rules aprly,

EBarnest,

The promiscs to sell or to buy are

. very olhen aow
IRt panicd by the giving of carnest,

We recall thdat wh-n

Paoge 622,/
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£ Justinian reformed tae former law by Const., VIT Do Jurd
t Instrumentorum, he attributed to carnest a penitential
g character, so that it wos regarded as given in ordex to
b entitle ezch of the parties %o recede from the coniruat.
E-In the Middle Agcs some commentators on the Digcsi

£ thought that this reform of Justinilan should be cxieniiad
f:to all contracts. DBut others, following the Glosns, .
flimited thia change to promises "de inuendo contrnctu”
§and taught that with regard to definitive contracie

g earnest should continue, in conformity with the law
Eprevious to thiz reform, to have a confirmatory effusi,
£The Rota Romana and the Rota Fiorcniina accepted this

g distinction and the Code Napoleon, followed by our iux
¢ (8ection 1409) have declared that in the absence of on
wagreement to the contrary the function of earncst in =
g promise to sell or to buy, whether it be unilateral oo
¥bilateral, 1s penitentiel oand it is meant to reserve |,
¥to the parties the right to rccede from the contract.
gIf this Taculty is availed of by the party who has

fggiven earnest he forfelts 1t; If it is availed of by

¥the party receiving it, such party must reiurn twice
g the amount. ‘

In case of an carnest given Tor a dafinitive sela,
1t sceme that ve must follow the opinion which holds

%

tithat the penitentisl character does no longer hold good,
zend that earnest has instead a confirmatory character.
fexactly because it is presumed that it has not becn

4

cnade with the intontion of receding from the contract,

gwiilet in unilateral or bilateral promises one can
geasily argue the intention of the parties to reserve

gihe right to recede from the contract before the defi-
pite conclusion of the sale, -

£ Assignment of Debts and other Rights.

2 Assignment is the sale or the transfer for a price
kof an incorporeal thing. In its wider sense it is the
geiele of any incorporeal thing. In its proper and
@stricter. ecnse, assignment is the tranafer of debts or
gother rights having an autonomous existonce, and of
pactions or claims.

When we refer to rights having an autonomous cxist-
gence we mean those which are not inherent to a corpe-
¥real thing, and such are credits, i.e. rights against
fspecificd persons (“contra certam personam") which zre
frights to things, but -are not inherent to a thing. In
¥the wider meaning of the word,; assignment means any
giransfer of an incorporeal thing under any title what~
Fioever, whether- onerous or gratultous, so that a dona-
§1on of a crcdit would also be an assignment. In the




Hegg..

proper and stricter nianing, however, asslignment is
éimilar to czle, i.ec. the transfer of a ercdit unde; oo
onerous title for a price or for

The rules leid down by the low in

Section 1551 et 80,
refer cxactly to this kina of as

signment.

Besiden the assigrment of eredits, rights and
actionz. thiz part of the Ordinance deals also wlith the
assipuacnd or sale of hereditary rights, which is evb--
Jert Lo npnclal rules. Ve shall dGeql with these ruics
in the last part of this thesis.

Assirmment of Debts andg of Actions.

This eossignment, as we have alrcady sald, is o
kind of sale beeause by means of this contract the R
diter (assignor) transfers his ecredit to ancther (as-
signec) for-a.price. It hag, morcover,. as o rule, the'
some requisites oﬂ“salbtandjﬂlike~anlc,.it takes plice
between assignor cng assignee, whilst the debtor t:ikes
no part in the assignment,

The réquisitcs of assignment are internal and cou-
ternal.,  we have alrcady: dealt with the internal requi-~
sites in the contract:of Bale. The Torm of' assignmeni;
is solemn: in other words’ it must be made by means of
o writing, whether public op private, wnder the sanctioy
of nullity (Secction 1552), Pith regard to credits
arising from;titlesdto:ondonwtﬁe*form.mrwaasignment
assumzs thoe specialwformjof“endorsemont,.which‘ia AL
2 written form and made on the back of the title, The
‘tndersemont may be made in full, i,e. by mentioning .o
hame of the cndorcees, Onvin‘blank, i.e. without ment; -

ing the name of thc cndorsce, and, in this cape, 1t
contains only tho slmature of the cndorser. It is

enly in case of orcdits arising fran titles to beaver
that the form or ascigment is free, i.o. the doliveory
"of the title by hand is sufficient., In case of herc—
ditary rights, or crodits op other righte or zetions
which result from a notaricl deed or other Public doed
(¢.g. acknowledized by a Judgement) the aesigment must
be moede by a zublic deed,

Effects of Assipnment.

1. Transfer of the Deht,

The aagaignoe aequirns the crodit and, therclore,
he may elaim the entire sum or thing which forms ‘Ehc1
objoct of the ansignment, oven thouwgh thg pgice QIL}fe
assignment is less than the wmount 0T the Ac¢ht or the
valu¢ of the thing duc.

Fapc 624./
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. The assignee acquires aleo all acecessory righis,
and, in particulasr, the rights.tc the interests and
other fruits which have not yet fallen due. Howevor,
the interezts and fruits which have already fallen dus
R are not included, because they form the obhject of a

. -Beparate debt. They have ceased to be accessory and

f have heceme a prineipal thing, and the assignee car.

- only acgquire them if they are expressly included in the
aspignment. The assignee acquires besides the secw i-
ties of the credit belonging to the assignor, all +the
setions which tend to preserve it, among which is in-
cluded the "actio Pauliana" which the assignor could
have exerclsced before the assigmment., In case, {ihera-
¢ fore, that a seller who is a creditor for- the price,

¥ has assigned his right, the assignment would ineclusie

k the action for the dissolution of the sale, granted to
% the seller in the event of the price not being paid, .
E' because this action -ip also granted to the seller i1

i oréer ito secure the payment of the price and is thep»-
k fore accessory to the .credit assigned dby him. However
g the action for the nullity or rescission of .sale is

¥ not Iincluded because we cannot call accessory to a cre-
% dit that action which aims at destroying the title from
b which it arises and hence to destroy the credit itself
p together with the title. The inclusion of such an

§ action cannot be regarded as having been meant by ihe

¥ parties -~ nay, by assigning the credit the assignor
shows that he meent to renounce .to the action for rmi-
1ity or rescission which would have annulled the cieii
. (Section 1547). How~ver, en agreecment to the contonyy
- would be guive lawful, i.e. an agreement to -the effect
& thal the assirnor wanted to transfer, and.the.assizncr
F wanted to acquire, all the restitutions made as a .
¥ result of the act of annulment or rescission of thn

f title in the event that the assignee were to exercirue

¥ the relative actions with success.

L

; The zssignment transfers to the essignee all {ne

E rights of the assignor, but he does not acquire grosher
¢ rights than those of the assipgnor; consequently, th-

i devtor whose debt has been assiygned may plead against

# the assignee all the exceptions which he could have

g, pleaded against the assignor; and, this notwithstanding
 the notificetion of the assignment, because such noti-

g fication is a unilateral act of the assignor or assignes
£’ and the debtor does in no way give his consent therezo
. 50 that he may be deprived of none of his rights tirougl
F. {ts effects, In particular he may, therefore, plead

E the compensation which he could have pleaded against

g the assipnor unless he has accepted the assignment

£ purely and simply, because such-acceptance would ameceing

ke +
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to a renuncistion of the right of pleading compensa-
tion (Section 1¥54).

It is hardly necessary to point out that the
rights inherent to the person of the assignor ere not

B included, such as e.g. the suspension of prescriptica
egtablisihied in feveolr of minors and interdicted persose.

The @soifnee;, however, ncquires the credit in the siate
la wajceh it ie at the time of the assignment, 50 that
he cun zlways avail himself of the suspension of ros-~
ecipiion witich may have had its effect before the
ascigmnent, and after which.preseription would agein
begin to run. : ‘

The_mcment when the debt ig transferred. —- The
credit is translerred in virtue of the contract iteclf
Trom the very moment in which this comes into existones

g and becomes perfect, i.e. from the moment in which ijie-

consent of the parties with regard to the things which
form the object of the contract is complete and the
necessary formalities have been complied with,

From bhis moment the credit is acquired by the
assignee notwithstanding that the quasi-traditio has
not yet taken place nor the price paid (Section 1551).

- However, vis-a-=vis third parties (Sections 1553 and

1555), the assignee cannol svail himself of the rights
assigned to him except after the notification of the
assignment of the debt to the Ashtor or the acceptance
of the assigrment on his part. '

: The purpose of this formality is the protection
of third parties who may be interested in +he debt.
Such is, in the first place, the debtor himself who
has an interest in knowing whether and to whom +he
debt has been assigned and thus know wham he will hav:
to pay. Such are also the creditors of the assignor

- who, as sonn as the debt is assigned, cannot any longer

exercise their rights over it. And such is, finally,
any other person to whom the creditor may have offered
to aseipgn the game credit. )

This meant of publicity which is more simple and

less costly than the registration in the Publio Registry.

is quite perfeect ac far as the debtor is concerned,
because the notice is served upon him, and it attains
its purpose aleo with regard to all the other thirvd
parties who can easily te informed by the debtor
whether the debt has been assigned or not. There is
no reason to suppose that the debtor has any intercst
in concealing the aselignment so as to déeceive third

perties. - )
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nhidis formality and all the rules which derive wihcren
. {rom and constitute its sanction are limited to assiim-
ment of debts and do not apply to those credits consii-
tuied by means of titles transferable by endorsemeni o
delivery; because the endorsement, when necessary, &ad
the possession of these titles establish the transfer
of tlhin wrcdlt which they represent "quoad onnes”.

The unhlice must be effected by means of a judivial
act and nzvfed upon the pedson to whom it is directed,
i.e. the debtor, and it may be given either by the
assigaor as well as by the assipnee who is the more
interested partiy. With regard to acceptance the French
and Italian Codez require that it be made by means of
an authentic act and bearing & certain date .in order 10
avoid fraud, which would otherwlse be possible by anti-
cipating the date of ncceptance and therefore the mo—-
ment of the transfer of the credit vis-a-vis third '
parties. Mo such condition is required by Sectlon 1555
of our Ordinance, and the form of acceptance is frec;

- so that in case any guestion arises the exect moment

in which it 4id take place will have to be proved. 7Tt
is, therefore, in the interest of the assignee that the
acceptance be made in writing; that it should be dated.
and that the sipnaturec be authenticated by a notary or
any other person authorized to do so.

The assignee cannot aveil himsell of .the rights \
aasipgned to him before, or in the absence of such nobice
_or acceptunce.. In fact, Section 1554, differently Tiom
the French and Italian Codes, which simply enunciatie
this prineipie, provides that in default of such nctice
or untbil wsuch notice is given:

(1) trhe dcbtor may not set up the assignment’ agoinat
Ws ereditor, and if he pays the debt to him he is thicwrs
by diucharged. He can also pay the debt in eny other
WAY, C.0s bV means of a real offer and deposit. Thiv
rule whizch i3 expreesly laid dovwn in our law is acceypia
also vy French and Italiah Jurisprudence except in ¢2ie
the debior ic otherwise aware of the assignment.

(2) ir the creditor, after having assigned the daht
to onc poerscn assigns it for a second time to another
who is in good failbh, the nceond assignee who has notbi-
fied the ascignmant made in his favour is preferred to
the former. “ )

(3) if the creditors of the assignor sue out a

garnishec order attaching the sum due in the hands of
the debtor they are preferred to the assignee cven thouzl
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they have only become creditors after the assignmerni,
provided the sequestration is notified to the debilor
before notice or the acceptance of the assignment.

(L4) the debtor is entitled to set off any sum whirch
mey bacoms dus Lo himn by the assignor but the assignee
may 2o% ey off the dsobt azsigned to him agalnst any
sum cwing Ly him to the ¢ebtor, becauvse lie cannot ovvail
himsell o the credit assigned to him. ift, thercfore,
in ta2 ingerval, there is a sequestration against tre
debtor in thiz hands of the assignee, the, latter camiot,
not eveu after the notice or acceptance of the assig~
ment, plead cempensation agalnst the cequestrators, bHut
he will have to pay or deposit the amount in favour of
the sequestrator snd compete with him, thus losing i
chance of being paid with his own debt.

2+« Reciprocal Ublipzticns.

@) Delivory. 'The law deals with this obligation in
the Chuinter on Delivery in General, where it lays im
(Secticu 1526) thal the quasi-traditio: of incorpores.
things .s effected by the use which the assignees meics
of the thing with the consent of the amrsignor, i.e. Ly
the exeieize of the credit, e.g. by cxacting the iniaw
rests cr intimating the debtor to pay. In case of oro-
dits arising from titles to order or to bearer, delivery
is effected by the delivery of the title itself. ‘'Thear
modes of guagi-traditio are mentioned by law in a domopns-
strative way,.ang, therefore, they do not exclude ot
modes, e.ff. the delivery of the doecument when the cro-
dit results from a2 document.,

- PR, P

b) Warranty. In virtue of a traditional rule, the
gmirenps vaarrunby vhich the assignor owes to the assiys: 1.
by law and by vieiuc of the very nature of the contrrci
refern culy Lo the existence of the eredit, but it .or
not warroné its peyinent or, in other words, the 803 ciie
of tae dudlery "8i nonen sit detractum, Celeus seribi-.
locupleiiven esse Cobitorem autem cum esse s, Gebere pr«o -~

-

[ 3ol
tare' (#e U, Dig. Do hercditate vel actione vendiis i.
Our laws{8cerlond 1558, 1550) reproduces the opinion o
Celgus: he warecanty of the zolvency of the debtor run
only cxisi in Trrtum oF an oxyvoss agreement, whilat

—

-

the warranly of lie: sxisternce of “She debt exigts in

virtue of the law; It iz twherafors knovm ae warranty
by right, because it is due even in defect of an exprear

-

: ' — : ms m.

agreement.
, P x g' . ;
I, Warranty sl ~~ 1 is obvious that this |
warranty is a consequence of the naturce of the contrsci -
... 7
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bof nssignment, because the assignor connot perform his
kobligation of delivering the credit assigned if the
fcredit is inexistent. Such inexistence may assume
fseveral forms, the prinecipal of which arc:- _

g - (1) AbLcolute inexistence, either beeause it never
fexisted wr hecavoe it had been extinguished at the i
jof the acsipresnt. This would entitle the mssignec
resor-t Lo Lthe action fer nullity on the ground of Gerv. ol
fof object, ratheor than to the ackbion for warranty.

B (1i) If thc dobt is declared null or is annulled.

;(1ii) If, though the credit cxists,'it belongs to
jenother pereson and not %o the assignor.

k. (iv) If the debt exists und belongs to the credifm:
gut it is not due by the debtor who 1s assignred.

i; (v) If the credit, before it is paid, is subjectwyr

8 rule do npt pursus movables, by way of exccption ihuy
pursue credits which have not yet been nuid.

: Sincc assignment includes also the mecessories of
@he debt, their incxistence gives also rise to the
Norranty: thus, e.g. if o credit has been assigned ac
Rapable of yiclding fruits and as secured by a hypoth- o,
Bnilst actually it does not yicld fruite and is nct
Becured by any hypothee. : '

§ . The assigncr, however, 1is only. responsicle 1f tho
Bebt was alrcady inexistent at the timo of the assigi
¥ent (Scction 1558); if it was still in existence at
Bt timc. but ceased to exist after the assignment,

Bince, w.niss the cause of the inexistencc of the cer:.
5 an nobt of his, such as If he makes a second assij:
Ment a2nid ihe second assignee has excluded the former
e by notifying the debtor before him. This rule i~
gimilar to that of eviction.

R _IE S .. .. .- - .-, e
- " . Hwend oo (e .

. By cffect of the warranty the assignor is bounil

£y return the price rcceived on the ground of warranty
hd on the ground of "indebiti solutio". He must be-
fides return to the assignee all the oxpenscs incur?cﬁ
fith regard to the assignment, including those for uhaw
Ftification of the assignment: he owes this on the
round of reimburscmont of damages., It is commonly

F1d that the assignor is not responsible for any othcr
Enage and cespecially for the payment of the cxcess o

Ib:

T e AN A

o an "actio hypothecaria", because though hypotheer <o

ghe assipnor cannot be regerded as guilty of non-pcr .-
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credit for £100 is assigned at £80), both beeause the
"indebitum" is the price of the assignment and becauws
the price repiresents the real value of the crodit an
establiched by the parties themsclves.

thc credit over the price of the nssignment (e.g. if o

Copintivn pf ¥he ohiigation of varranty, —- It mnv
ceavd iy un afracnent to the conirary because the wap-
ranty a5 s mataral element of this contract, but nod au

csgeortinld ono: it does not affect public interest, but
only thal of the assignee. When the worranty is ex-
cluded we have rather an assignment of a .claim than &
a credit. The assignor who wants to exclude this war-
ranty shows clcarly that the existence of the credit is
more or Jless doubtful, and the contract would be a
hagardous transaction for the assignee. .No special Tou-
g mula is required for this effect, nor is it necessary

¢~ that the exclusion of the warranty be expressed: but it
may be excluded by means of other cxpressions provided
they are apt to show the intention of the parties. Thus,
e.g. the cluase that the assignment is made at the risk
of the assigneec weuld have the same effecet as.an cxprecs
exclusicn of the warranty.

In any case, however, and whatever be the oxpression
used, an agreement which excludes the warranty of the
existence of the eredit can nover exempt the assignor
from the conscquences of his own acts.

II. Warrvanty of the solvency of the debtor.

. This werranty is not a natural effect of assigrnni.
g but it is the effecet of an express ngreement which bindn
the aasignor to this further warranty. Alse herc the

§ cxXpressicnn may be various provided they acre capable «
showing @bt L pardhies meant that the assigner iz =
woarrnny e colvency cof the debtor, They may do so
eitbor Ly deelaring that the debt is claimable or b

. means it other oxpressions, e.g. if the assignor wap-

g rants nuol only the oexistence of the debt but also itz

. poyment.

This warranty is nol imposcd by low because ithe
solvency or otherwise of the debtor is an element which
affects the dctermination of the price, and thercforc
the parties are left at liberty to regulate the maticr
in the way which is more convenient to them.

It is only with regard to the division of an in-

heritance in particular, and not to division in gencral,
that the warranty of the solvencey of the debtors exisis

Pame 63%30./
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by right as n homage to the necessary equality betwy -
the parties o 2 dlvision, which would be sct asig: .»
e cloimable credit is allotted to one of the bartics,

whilst the dcbior of cne of the other parties Is Lo

to be insolvent, end the former were not bound. to e
good for such insolvency.

Effects of this Warrantiy, m- Toe obligations whi-.
fall upon the ussignor depend in the first place on «he
egreement between the prarties, and the law simply v
vides for thesec cases where there is no such agreeris i
by means of the following two rules which interpret tiic
intention of the parties;~ : ;

1. The first rule determines the extent of' the wie-
-ranty, and lays down (Section»1559) that the assignon
is not bound beyond the amount of the Irice of the -
signment. This rule secms to be in opposition to the |
notion of the warranty'which,,“per:ee"; should ineluig

the entire credit; but it is bageq on the presumcd
intention of the assignor, because it cannot be prosunes
that he wanted to bind himself to return a sum higrop
than the amount received as price, However, the ge-
signor is bound to pay .the entire credit if he has j9:c-
mised to poy for the debtiop should the latter fail 4.
Pay on a mere request of the assignee (Section 15062 ;.

By means of this further promise the assignor boeorrws
almost a surety of the debtor, and he is therefore
bound ag a.surety, l.c. for the entire debt, indepcnciont
1y of the price of the assignment,

2. The second rulc dctermines the time for whieh +-

ectual solvency of the debtor was meant to be warrente. .
In interpreting the intention of the parties, ih.

law lays down that it is not ennough to warrant the
actual solvency of the debtor, heocause if it were nn,
the assignee would nave to start proceedings immedis-. .
1y in order to asceriain whether the debior is actyally
solvent or not. In order to avold possible frauds ur ..
consequence of which the debtor may eppear to be sqi-
vent whilst actually he 1s about to become insolvent,
practice requires that the assignee should dbe given =
certain time in which to start broceedings against *he
debtor after the assignment. On the other hend, hop-
ever, the "periculum et cammodum rei" and especially
the risk of the future insolvency of the debtor shouls
be at the charge of the assignee. The law, therefors,
has reconciled thesc conflicting interests, and layn
down that the time for which the assignor warrants the
solvency of the debtor is of one year as from the sy
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of the assignment, if the debt haa already fallen dus
and from the dsy on which the debt Tfalls due if at {hs
time of the assigrment it has not yet Tallen due {Hur-
tion 1560 (1)).

In ense, howcver, the eredit implies the econstidhi.

tion of' an swnulicr, whethern rerpetual or f'or 1ife, oo
warranty cxtends vp to ten Jeors I'vom the assigmnont,
so that if the dobior bhecome insolvent during this Lo,
the agoipgnor will be recponsible for the whole of the
remaining time, but if the debtop becomes insolvent
after len years, the insolvency is then borne by the
aseignee, and {tle azgigmor is no longer bound beeaus:
it would be too much to hold him responsible for a

longer period of time or even indefinitely. With reznrd

to a life or perpetual annuity allotted to a party to
& division, the other parties are only bound for Tive
‘years,

Before the Aasgignee can turn againet the assignm..
hs must sue the debtor, because it is only the failuro
of the escussion which shows that the debtor i1s.insol-
vent. An ekeeption is to be made in the case in which
the aseignor has promiszd to bay for the debtor shoulu
the latter f{ail to pay on & mepe request to do ao: if

the assignee hos made such a request and the debtor lias -

failed to pay, he may sue the assignor straight away.

Cezsation. This warranty ceases through the fault
of the assipgnee, 1,e. if the credit camot be claimed
becsuse of his hegligence, such as if he does not rensy
the hypothec vhinR secured the debt, or if he allown
the offects of a wavranty of sel
sequestration to ccaze,

: Lowever, in rvase the gseignor had bound himsel.
i to vsy for the Gebtor, the assignees is not bound e
perform any act for the preservation of +he debt (...
tion 1562) and since he is not at fault if he omits -
do any act necessary for the preservation of the cio -
or of its securities, he does not forfeit the warrar . .
because in this case it is the asgignor who 1s bouns
to, perform such mcts.

The only obligation of the assignee is that of
raying the price.

fssipnment Yin soluium" and "pro solvendo" .

Assignment "in solutum® is a complex . transastion
which resolves itself into two simple transactions, 1.

.
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the male of the credit Tor a price and 1he compensati n
el the debt of the assignor itowards the assimec.
Assignmeny; "pro coalvendo”,. on the contrary, docz noi
erfeet poymend but aima at proewring the payment {30
the crodifor) of what is due to the aseignee by ihs
assizuor. 15 nt calied on anzlgmeent, bub actualli Lt
is no aselgonant oat o7l hoesuns it dooo net tbpanaPen
toa /4 (U LRI R R R dtoveither tho eale of the credit fur
price hut 3% i aoly an assignment Massesno') whien
we debhor uwles to his ereditor o the dredlt due Lo
wm by a2 Bhivd party. It is a sort of mandate in ol
that thc acsignee ("assegnatorio") may keep what he
exzels in payment or in account of his credlt against
the assiguor "pro selvendo". If the assignee "pro
solvendc” does not obtaln payment from the debter of
his assignor he remains a creditor of the assignor just
es he was before and remains entitled to demand from .
him the payment of his credit: this is why 1t 1s saia
that the smolvency. of the debdbn vho is assigned is wapr-
ranted, by right, by the assignor "pro solvendo".

Assnipoment of Hereditary Rights.

The assignment of hereditary rights is the amliena-
tion of an inberitance made by.the heir to a third party
in consideration of a price. We muast distinguish bet-
ween the ossigmment of an inheritance and the assign-

~ment of claims to an inhcritance or the sale or assign-

ment of particular hereditary things. The assignment
of an iniwritance and that of cluaims to an inheritance

-have this in common: beth have & universal pblect, i.e.

an "universum jus", The first, however, has'fTor ite
cbject an inheritance which belongs to the assignor ana
the cecond has for ite objeet en inheritance which ir °
mérely claimed by him: the first is commutative anc

the price must be regarded, at least in the minds o
the parties, asz the equivalent to the inheritance; i
second 1s hazardous, because the Pretension or clni:w
may bo act'ounded, 3o that whilst in case an inher,-.
ance iz assigned he must warrvant his title of heir, 3

f . case a mere ciaim to an inheritance is assigned, &He in

not bound to pgive any such varranty.

The difference between the assignment of sn in-
heritance und the sale of particulsr hereditary thing:
is obvious: the first has Ffor its object the universn-
lity of the hereditery things, and the second has oy
its object pariicular hereditayy things; the first
implies” the warranty that the assignor is the heir, but
not that any particular thing belongs to the inheritance;
the sdecnd implies the warranty of peaceful enjoyment,

ﬁ vith regard to corporeal thinge, and the warranty of
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the existence of thes oredit with regard to incorpores’
things. v -

The asgigrarmb of an inheritance musy Le moade by
means of a public dewd, because an inheritance apart
from thy rartioaldar thines of whieh it 15 macde Up, I
Muniverswa Sa end, thepelfore, an immovable, as can -
argued Dron Cusbion 307 (ad, wﬁich inecludes among 1l
immovibhles in vivtae o {he object to which they rel:or.
the claim 4o an inhevitonce.

Lffeets of ihe escipmient of an inheritance.

These effects muy be divided into three gfoups anad
they refer to:-

a) The transfer of the inheritance and the relative
""commodum et periculum”.

b) The obligations of the assignor and the assigneo.
e) The effccts relating to third parties.

(#) The abjeet of this transfer is the universality
of' the things which the "decujus" leaves on his deat)s.
It inecludes all the property, whether assets or lisbi-
lities. Conscguently,.in opder to effect the assign-
ment of an inheritance it is not necessary to perform
as many alilenations as there are particular things ir-
the inherltiaee, becsuse the assignment of an inherii--
ance impliee alse the iransfer of the particular thinen
of vhiel 1t is mede ug. :

The same thing may ve said with regard to the a=s
because these- too form part of the inheritance: it ic .
tonne tihwt the heir dges not discharge himself by assi.:
ing the dinheritance, Dbecuuse only onc's rights can bs
assimued, and not also one's obiigations, but if he i-
compelled Lo pay such debits he has the right to resovi
to the nssipnee who will have to bear the "onus heredi.-
tariwn®. The inherltsace whieh forms the object of tnha:
assigiment is ihot wlidch the Ydecujus” left on his dens Bh.
80 that it includes and it transfers to the assignee
all that which exiuted at the time of the opening of
the succession and not merely that which existe at the
time of the aszignment. ’

This transfer is effected from the very moment i
[

which the contract is concluded, saving with regord 3
third parties the necessity of registration in the fui:liv
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Registry, Consequently. any accidental increase or
decrease in the universulity of gnodas belong to the
asgignae and are borne by him. It 1s a "vexzta quaes-
tic" whetlier tho assignment cf an inheritance transfer:
also the "jny ccereseendi": e.g. if one of two heirs
tranafers his riphie fo 2 thipd rarty and subseguently
the-ghire or the othor heir bocomes vacant so that it
would ;ive rise to the “jus accreoscendi", does this

right belong to the assiguor or to the asgignee 7
Paciflcl Wazzonl arguing from the rule that all the
advantages of the inheritance belong to the assignee,
attributes to him the " jus accrescendi"; on careful
censideration, however, it will be found that this right
is connected with the quality of an heir, and once the \
agslgnor romains the heir, the “jus accrescendi shoula
algf belong to him (vida,Planiol;et Ripert, Vol. X, par.
358). : - :

(b) Reciprocal obligatione between assi or_and.
asgignee. The cbligations-of the assignor .are:-

(4 the transfer of the hereditary things:
(11) +the fostitution of any advantage which he may
have derived from the inheritance; .

(411) the warranty that he is the heir.

~ (i) The assignor must tranefer to the assignee all
the hereditary properiy together with all thedr acces-

sories, and this delivery must be effected in the ways .
established by law gccording to‘theiparticular;Objecta

of delivery. ‘ :

(11) If, however, before the assignment, the heir
haes sold some hereditary property or has exacited a herc-
ditary credit, he must return either the price or the
amount received, : '

The things whielh are still in existence form the
cbject of the obvlipation of delivery, but it is obvioua
that those which have coased to exist cannot be deliverca
If, however, the assignor has derived Bame profit, he is
bound 1o return 1% Lo the assignee, because assignment
iransfers the inhcritance in the state 4n which it was
at the opuniug of the succession, and it therefore ex-
cludes only thogt which have been lost, destroyed or
deteriorated accideutally, or even as B consequence of
an ect of the assignor performed before the assignment
and provided he has not derived any profit. In fact,
i1z case of an accidentel losg of a thing 1t would have
teen equally borne by the assignee had he ‘acquired it
{ram the very heginning. 1In case of a voluntary

Page 635./




_655_.

destruction or alicenation, which has not procured auj
profit, the assignor is not bound to pay anything b%: -
cause ﬁe was the owner of the thing at the time, and re
cannot inecur any responeibility merely by exercising
the rights to which he is entitled,:

The assignor wmust also return the credits exaghad
by him dneluding his debis towards the inheritance. Vi
cxtinction of these debis by confusion owing to the
material impossibility of elCfecting payment is disscis.o

by the cessation of sueh impossibility, and the assignoe

must be reimbursed by the assignor, saving the effects
of an agreement to the contrary between the parties wia
.are free to echange, by means of an agreement, these
effects of the . assignment. of an inheritance.

(1141) Tho assignor must varrant that he is the heir.
It he is an he » the: inheritance which he transfers tn
the assignee-is his,..and i% is indifferent what rightn
belong to the inheritance over the particular things,
because the extent of this warranty depends on- its
object, whiph refers exactly,to‘the*quality of heir in
the assignor and -not’ to the inheritence. - So that, .
though the first effect or this warranty i1s the oblisa-
tion of the assignor to abstain from any molestation i
eviction to the detriment or the assignee, this does
not prevent the asslgnor, if he 1s the ovmner of som=
particular thing transferred to the assignec as Torming
part of the ‘inheritance, from claiming back such pro-
perty, becausejtheAinheritancefdoes not cease to bc a3u
merely because one of its component parts is taken awny.
The recponsibility of the assignor by reasgon of this
varranty therefore arises only if ‘the inheritance 1s
not yet opened (properly speaking, in this case the
assignment would be null through lack of object) or 1
opencd but not in favour .of the asslgnor. If, however.

-the assignment has heen made by specifying the partice.
lnr hereditary thipgs the contract is double and besido s
the alienation of the "universum jus" 1t includes alge
that of the particular things with regard to which,
therefore,  the assignor must also give the warranty.

If the object of the assignment is a claim to an
inheritance, the contract is hazardous.and it docs nech
imply any warranty that the assignor is the heir, and
the assignor 1s not respohslible except in cane of Ffriivi.
l.es 1f hec 15 quite certain that he has no right to tnho
inheritence.

The obligations of the assignee arc: the praymess |
of the price and. the reimbursement to the assignor of
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any doehin pp burdenn sp th 1nhnritnnce ﬁiechnrged o
borne by hin (Sectien 1562). "Also these debis ane
burdens £ o rard off the inheritance, and just ag

A28 pncp §g townd Lo Ieturn any uﬂvantage recovepe:
rem 40 inhuriunuce, 30 6lso he hpg the v»ight 1o b
rateliirses of' vy U g ofos VTSN incurpeqd in faveur of {1,

hevizanee and, iharafn?ﬂ, he ig entitled +to thie pep,
Ly o e g 141350, Whe bhep betl'opre 2T ptlor 4
o e AN gnlon to satisly the buedalis op ike i

Fadatuino, camiiloviy qp the assimoy e 4 eredi -
[Rale anhwri%uncs, the AROIMee M-t &Y Tho amoynt .
tiig eredit, Ly the aceeptanece op the inhep

crodit of the heir nmqg been extingui

and the inheritcnce; thcrefore,]m
the extinetion o the deoht by whi
Consequently, the assignev ig boung 1
weeuuge he Yould have been nguall ) .
he been the Ovner of thc-lnhcritancc Trom
beginning, 411l these effeets holg good pp
Parties have not agreed otherwisge,

(e) The effects op the as#iggm
parties who mng be inturestcd in the inhe
- T — M

Bipnee Bucceeds o the assignor in all the actione wiich
the latter hnq dgainst them, ang pe may exercisc il
dircutly, bezuage one of the Prineiples of the law: .n
fores in that QVer{creditor nay O55ign . hig credit 7 ..
tether pitp all the t.etions to anotlap berson, .ang Tl
the LaLianee may gpe the debiop dircetly,

A Lo the Creditors of the inheritance Bnd +tr
1egaﬁces, it ig cqually certain thet the heir is pet
di = civproed Trom the PaEsive actiong to whieh he war
Bub oy, simply becausc of the assignment, Since aus: - .
-1ag o the gcncral Principles of obligatipns, novalloe
"mutato debitopeh cannot be made Wwithout the consent,
ol the creditor, phe ereditopg, therefore, and thz
legatoes may, notwithstauding the assignment, exercis:
Bgainst the their the actions arising fronp their av-e..
Aits op legacies, They may 2150 gue the nesigrice 14
Mmzans of the "actio surrogntoria", i.c, by_exeréising
the rightp of theip debtor, beeause vhilst they are
thc_creditors of the heip the lottep is n creditorvop
the assigee who must definitely sustuin every "onue
haeredituriwn". But they have no direct action agning:
the assignee or the inheritancﬁ, because they nre nak
his creditors, nor are they in any relationg with hin
from which an obligation on his paprt may arige ip Ly
Tavour, : '
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It follows, thorefore, that the quality of the .-y
doen not pess to Lhe assigice, because this guallty .« ;
inheront to the porson on vhom the inheritance hng e '
volved and by whom 1t has been Geeeplod: "semel hepra:
semper heres". Phe assignmont merely transfera fle
acyantages snd the "mnus hnereditariwn”,

Vihen there aro geveral hejrs and one op scme ol
them scllz nie onape belfare the division off the in=
necritance the olhen heirs are entitled to the Boweald i
"retratco sucoessorio! with which we shall deal iu e
trvatine on hereditary co~tnmorship. )

Asaimmant of Litigious Rizhts (Retratte Anastasinno).

.This aseignment has nevep enjoyed the favour il he
legislator becouse tranmoctions on.such rights have n)-
vays becen regarded 88 lmnoral in 80 far as they encova gy
law-zuits and they give, to the spceulators on thege
troneactions, the chance of acquiring litigious rightr
at a very low price. Horcover, such assignments indnec
the assignee 1o vex the pretended debtors or thuose pelSIas
s0ns whon he, regards as sub ject to the‘righta’asaigﬂvd.

A=

Roman Law had a particular dislike 'foi the assj -
ment of litigious rights to powerrful Persons -who would
thus become formidable adversaries of the Derson against
whom such rights arc claimed: in fact, such assimmenln
were prohibited (Tut. 1, Code Const. I1).

Section 1419 makes .a- similar prohibition with
rogard to pcrsons enjoying a judieinl authority, to ¢hiew
rights and actions which are, or may be, the object op
‘law=suits, cannot be asslpgned. :

Another institute introduced by Roman Law and
having the same purpose of remtraining the greed of
those who speculate on these transactions was thoi LI
milgated by Emperor Anastasius in o constitution el i
year 500, which is raporied by the Code of Justinigy;,
Const. 22, Actio Mandati, "¢e have warncd®, the Dup.s .o
said, "that +thevre are speculotors who go in soaren or
law-guits 3n order to gdcquire them at o Yery low prics
and then turn against third bersons and vex them din ail
possible ways", and he laid down "ut si quis datis
becunils Yujusmodi sublerly cessicnem usgque ad ipsam
tentumnodo soluta rem peciniarum et usurarium ejus
actiones permettatur excreerec!,

The‘COQBB modelled on Roman Law, including our vy
(Scction 1565) have aceepted this constitution of
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Anostosius and thoy lve to the debtor the right to
frec himself by paying to the assignee the actual pri o
o the assigmment togother with the Interests from i
day in which 1t wos prids This foculty is lmovm ns
Litigious Retratic, The right is srid to be litipgions
vhen the exictenee of o eredit or of any other righl
claimed agninst him op over the things possessed b i,
is contested hefore o Court of Law. The right may oo
be litigious i 5t 15 not liquid and its llguidetion

ie difficult, because in this case it ip very probalili,

not to say cortain, that 14 will be liquidated by muesa
of a1 low-puit, ;

Ierm in which thig retratto may be gxereiscd,

The law 1s silent on this .point, but Jurists hola
that it can orly be cxereciscd wntil the law-suit hag 5ot
been definitoly dccided upon, btecause after the Judge-
ment there is cither a denial of the right, and therc
tan be no retratto for discharging oneself fraom an cbli-
g2tion which does not exist, or o confirmation of its
exlstence, quality ang quintity, and in that cose the
right wenld 20t bo any longer litigious.

Eftcets of roetratto, =~ The offects: of this retratic
consist in discharging the retraente" from the 1iti-
gious right ang, therefore, it puts an end to the lav-
Built 1T it has already becen instituted, or it avoids AR
if 4t hos not yet been instituted,

Causes of Cessation. —- Section 1566 reproduces
the provision of tho law of Anastasius, according to
which retratto does not take place:

(2) if the assigmment is made by a co~heir or o
co-ovner tc another co-heir op co-ovner. It is supnon. :
therefore, that the litigious right, whether real or
bersonal, belongs to several boroons in common end i
it ig assignea by one of the co-owners to another oc--
ovner who i1s preferred to the debtor or in genoral t.
the person against whom the right assigned is oclaired,
This prefercuce is given in order to favour the cesen--
tion of co~ovnership.

(b) ir the assignment is madec by a debtor to his
crcditor "in solutun", becuase such an assigmnent is
cutitled to as much favour of the law as is enjoyed hiy
the litipious retratto (or Anagtasianum), beeouse it
also extinpuishes the debt cxisting butween ussignor
and assignce.

(c) if the asslgnment is made to the porsensor of 7}
tenement gubject %o the litigious right: the reason i
Tor the previous case im here appllecable.

(d) i the assignment 1s made on a purely gratuiter::
title,

i aiiisds
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EX.CHANGE.
(Ord. VI of 1859,$g?f3mrt of Ord., VII of 1868).

Exechange is thot contract in virtue of which the
partics tronsfer to one snother something provided it
be not money. It does not only give rise to a merc
obligation of giving a thing, but it actunlly producas
the transfcr of ownership, Jjust as any other contract
which transfers ownership. Thercfore, the wording cf
Section 1567, "hind themselves to glve to one another
o thing" which corresponds to the analopgous definition
of snle, must bo taken in its technienl mecaning which
is proper toc the distinction hetween-obligations "of
doing" and "of giving" somcthing. 1In cose the porties
intend to transfer not the ovmership but some. othor .
right over thc thing,; the contract would not be of
Cxchonge but on-innominate-onc-"do ut-des", which is
however governed by the rulecs of exchange.

The specifile difference existing between sale and
cxchange indlcated by Section 1567 1ics in this: in
exchange the thing which each of theo parties tronsfers
to the other must not Be moncy, .

Hature ol exchangG.

In Roman Law .exchaonge was an innominate.contract:
in the prescnt system of law 1t is a Dbilateral, onerous
and commutative contract, because the two things givea
by the partles to onc another arc regarded, byw the
partios, 23 equivnlent, Pinally, it is a contract
which effects the transfer of ownership.

Exchange is subject to the same rules which govern
sale; and in casc tho things exchanged, or one of the
things cxchanged, consist in o credit or other right,
or.in an action, the rules of assigmment apply. The
spcelfic mature of exchange, however, whilst preventing
cortain rules of salc and ossignment from being applicatiis
subjocts the contract in gucostion to other rules pronor
to it which refer to i1ts requisites, effects and causes
of dissolution. -

Requisitess As to the requisites, tho rules of sale
apply, except those which refer to the objects of the
obligation of the parties, which in exchange are two
things in kind. BExchange does not cease to be 8q0, i.c.
it does not degenerate into a sale, simply Dbecauvse the
value of the thing given in cxchange is indlcnted: tuis
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1s merely meant to determine the omount of the supple:
ment which may be duc in case the volue of onc of ihe
things 1s higher thon that of the other.

When one of the partles besides a thing in kiadg,
gives 2 sum of money, if this does not exceed the valy:
of the thing, it i1s regorded es a Bupplement to the
thing given or promised Iin kind, and the .contrect is
that of exchange.A'If, on the other hand, the sum of
money exceeds the value of the thing, the thing is con--
sidered to be the supplement of the price, and the cosi--
tract is that of sale. With regard to the -requisites
of the two objccts of exchange, the rules of sale apply
ond, therefore, they must be possible, lawful, “in coni-
marcio"rand-belongingvto;thefparties,.rcspcctively.

Section 1572 applies textually the eanction in-
flicted upon the sale of a "res aliena", i.e. in case
one of the parties has assigned.a thing which did not
belong to himy “A .party to an -exchange. who after havin:
received the thing given to him-in erchange proves the+
he who has given -the thing to. him.is not the owmer
thereor,acannot~be;pampolledato;ﬁgiiver'theﬂthing'which
he. has promised, but only to -return the thing which he
has received". Hence it 1s argued that if e has alpro
delivered the tHing, he can demand the annulment of th:

. contract and obtain the restitution.of the thing vhich

he has nlready deliversd to the other party; which is
oxactly the effect of the ndllity of the contract, in
virtue.: of which:tho parties refurn. to their former cor -
dition. It is hardly necessary to point out that the
annulment of the. contract can only be demanded by the
party: who has received the "res aliena', for whom, moi -

-over, the exercise of ‘this right is optional.

As to the gencral requisites, Section 1571 opplir:

- the general rules governing contracts which transfer

ownership: if one of the things, or both of them, are
immovables, whether corporeal or incorporeal, the publi:
deed 18 necessary. If there are credits, a private
writing is necessary, oxcept in those cases in which
ihe assignment must be made by means of & public deed.,
In all other cascs tho form is free.

Effcets of exchanpc.

These effects are:-

l. The transfer of the ownership over the thinge y
exchanged and the relative "periculum ct commodum rel .
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PREFACE

AM.D.G.

The encouraging response to the first volume of “Selected Criminal Cases for

Students” has prompted Dr. Stephen Tonna Lowell and me to proceed with the second

volume. Like the first volume, this publication is intended to provide the student of

criminal law with easy access to some judgements of the Court of Criminal Appeal

which may be relevant to his or her studies in both substantive and procedural law, as
“well as to expose the student to the realities of criminal litigation.

The format and presentation is identical to that of the first volume; the cases are
arranged in chronological order, with cases bearing the same date appearing in
alphabetical order. As with the first ‘volume, Dr. Stephen Tonna Lowell is largely
responsible for the index and for the head note and summary of each case.

Dr. Stephen Ton’na‘LoweH and I hopé tha.t students will find this volume usefuil,

V.A. De Gaetano
" Tudge, Superior Courts;
Senior Lecturer in Criminal Law

University of Malta .-

S Msida
S 15 Angust, 2000
Feast of the Assumption of the B.V.M.
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