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On 15 October 1999 the UN Security Council adopted Resolution 1267 aimed 
at condemning terrorism and demanding that the Taliban turn over Osama bin 
Laden. Paragraph 4(b) of this Resolution declares that states must: 

Freeze funds and other financial resources, including funds derived or 
generated from property owned or controlled directly or indirectly by the 
Taliban, or by any undertaking owned or controlled by the Taliban, as 
designated by the Committee established by paragraph 6 below, and ensure 
that neither they nor any other funds or financial resources so designated 
are made available, by their nationals or by any persons within their 
territory, to or for the benefit of the Taliban or any undertaking owned or 
controlled, directly or indirectly, by the Taliban, except as may be 
authorized by the Committee on a case-by-case basis on the grounds of 
humanitarian need.2  

On 15 November 1999 the Council of the European Union adopted a common 
position and subsequently went on to adopt ‘a complete implementation of the 
Security Council decisions, without additional content.’3 On 19 October 2001 Mr 
Sheikh Yassin Abdullah Kadi was added to a list published by the Sanctions 
Committee which listed people and entities who in its opinion should have their 
assets frozen due to suspected connections with Osama bin Laden. The European 
Commission went on to adopt Regulation 881/2002 with Mr Kadi’s name specifically 
mentioned in an appendix thereto. Mr Kadi began a case against this Regulation 
stating, inter alia, that his rights to property and his right to a fair hearing were being 
violated.   

 The Court of First Instance, now known as the General Court of the EU, 
‘dismissed the actions for the reason that it had no jurisdiction to review the 
lawfulness of the decision of the EU institution in question.’4  

                                                           
1  Case C–402/05 P and C–415/05, P. Kadi and Al Barakaat International Foundation v. Council and 
Commission [2008] ECR I–6351 
2 United Nations Security Council Resolution 1267 1999 4(b) 
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The General Court maintained that this Regulation was being implemented 
from a UN Security Council Resolution over which it had no competence. It did 
however admit to having competence to declare whether the Regulation was in line 
with what is known as jus cogens, that is, the idea that there are specific fundamental 
values that are common in international law and that may not be abused of or 
violated. The Court of First Instance decided that in this case there was no actual 
violation of Mr Kadi’s jus cogens rights.  

This judgment was subsequently appealed and this time the Court of Justice 
of the European Union took a different approach. It decided to look into whether 
Regulation 881/2002 was in fact lawful and in line with the fundamental rights at the 
very heart of the European Union legal order. The Court found that Mr Kadi had not 
been able to pursue judicial review of the grounds on which he had been included 
within this list of individuals subject to sanctions, and that furthermore he had not 
even been informed of why he had been so included. The Court delivered its 
judgment in 2008 where it concluded that Mr Kadi’s right to be heard, right to 
effective judicial review, and right to property had in fact been violated. This case is 
known as Kadi I.  

However, in 2009, Mr Kadi was again blacklisted in UN Security Council 
Resolution 1904. This time, he was given a summary of reasons for the relisting. Mr 
Kadi brought another case against this situation. The General Court promptly 
applied the precedent set down in Kadi I, and in the case known as Kadi II, it 
struck down the relisting of Mr Kadi. On appeal, the Grand Chamber of the Court of 
Justice of the European Union (the “CJEU”) upheld this General Court decision on 
18 July 2013. It is prudent to note that Mr Kadi in 2012 already been removed from 
the blacklist by the UN Ombudsperson.  

 One of the main points of interest to come out of the Kadi cases is that both 
the General Court and the CJEU have adopted a trend of being, ‘much less 
deferential to the EU institutions, and even to international institutions such as the 
UN Security Council, when considering challenges based on fundamental rights.’5 
The CJEU was also criticised for deciding on a UN Security Council Resolution that is 
to be considered outside of its competence. However in Kadi I, the CJEU stated 
that, ‘the obligations imposed by an international agreement cannot have the effect 
of prejudicing the constitutional principles of the EC Treaty, which include the 
principle that all Community acts must respect fundamental rights.’6 The Court 
declared that it was not reviewing the UN Security Council Resolution itself, but 
rather the implementation of the Resolution within the EU.  In doing so the Court 
basically said that, ‘Security Council resolutions remain “untouchable”, but the acts 
by which the EU/EC implements the resolutions are not and are subject to the 

                                                           
5 P Craig and G De Burca, EU Law: Text, Cases, and Materials (5th, Oxford University Press, Oxford 
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fundamental rights and principles that form the basis of the Community/Union legal 
order.’7  

This means that above and beyond the implementation of UN Security 
Council Resolutions, and other international agreements, there is the principle of 
fundamental human rights that the EU must protect and uphold even against such 
international instruments. In doing this the CJEU did not set up a different 
hierarchical structure that put EU Law above International Law, but rather 
adamantly set out its position of defending fundamental human rights that are so 
central to the EU itself. It is important for the EU to protect its citizens’ fundamental 
rights particularly as if it does not do so, Member States themselves ‘would probably 
feel tempted to take safeguarding these guarantees into their own hands.’8 This may 
give rise to a confusing and dangerous situation where the primacy of both 
International Law and EU Law may be called into question. 

 Kadi II further emphasised the need for judicial review and the right to 
effective judicial protection. The Court declared that the right of defences includes 
the fact that authorities are to disclose any evidence on the basis of which a 
defendant is listed and that the defendant must have a chance to provide his own 
comments about the evidence presented. Furthermore, the CJEU stated that reasons 
that are given for application of sanctions must be ‘individual, specific, and 
concrete.’9 It also made it clear that the individual must be ‘placed in a position in 
which he may effectively make known his views on the grounds relied on against 
him,’10 and the competent EU authority ‘must examine, in the light of comments 
made by the individual concerned, whether those reasons are well founded.’11  

In Kadi II the ECJ came to the conclusion that in fact, ‘none of the reasons 
for listing Mr Kadi set out in the UN Narrative Summary was substantiated by the 
evidence.’12 Apart from this the ECJ also came to the conclusion that laws and 
regulations implemented from institutions other than the EU, must still comply with 
the fundamental rights that are respected and protected in the EU ambit. ‘The ECJ 
rejected the argument that the EU institutions only rubber stamp UN designations.’13 

 Mr Kadi is now officially de-listed from the blacklist set up by the Sanctions 
Committee. Kadi I and Kadi II are complex cases that have had an important effect 
in setting up certain precedents within the EU legal order. They revealed the strong 
commitment the EU has to the protection of fundamental human rights, particularly 
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the right to judicial protection of those very rights, even if protecting such rights may 
mean going against instruments handed down by other international institutions. In 
the opinion he gave on the Kadi case, Advocate General Poiares Maduro 
summarized it by stating: 

The right to effective judicial protection holds a prominent place in the 
firmament of fundamental rights. While certain limitations on that right 
might be permitted if there are other compelling interests, it is 
unacceptable in a democratic society to impair the very essence of that 
right.14 
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